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 Use this Professional Responsibility chapter in place of the chapter in your book. Shortly after the second edition of this 
book was published, California substantially overhauled the Professional Responsibility rules. The new rules became effective 
November 1, 2018, but in a deviation from past practices, the new rules are immediately eligible for bar exam testing, starting with 
the February 2019 bar exam. It is our primary concern that we provide you with accurate and complete rules, so replace the chapter 
in your book with this new Professional Responsibility chapter, which includes all relevant California rule changes. 
  We apologize for any inconvenience and wish you all the best in your studies.
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INTRODUCTION TO PROFESSIONAL RESPONSIBILITY 

Professional responsibility is one subject that always, without fail, is tested on every sin-
gle bar exam. Often, it comprises an entire essay question; sometimes it is covered both 
on its own and as a crossover question on the same exam. It is often crossed over with 
business associations, however, as noted in the Issues Tested Matrix, the examiners 
have managed to cross over professional responsibility with nearly every subject eligible 
for testing. To fully prepare, write out several essays covering all of the possible tested 
issues since it is guaranteed to show up on your bar exam in one format or another.  

A unique trait to professional responsibility essays is that the conclusion does matter. 
Unlike other subjects where the conclusion is rarely important, professional responsibil-
ity generally requires you to reach the correct conclusion in order to receive full credit 
on an issue. Another difference from the other subjects is that the bar examiners are 
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looking for a more thorough academic and explanatory type discussion in professional 
responsibility.  

You will notice that the rules are stated in the outline in a more general way, which is 
how they appear in the rules. However, when using the rules in an essay, you can cus-
tomize or tweak the rule so that it applies more directly to the factual situation. Since 
professional responsibility tests both the ABA and California rules, you must know both 
and be able to distinguish between them. This is extremely important since you must 
follow the directions in the call of the question, which usually asks you to distinguish the 
two sources of law. Thus, where there is a distinction between the two rules, you must 
identify the distinction and specifically refer to the rule as being either ABA or California 
in your essay answer so it is clear to the examiners which source of law you are analyz-
ing. Although you don’t need to identify the source of the rule with particularity, the ex-
aminers test your knowledge of the California Rules of Professional Conduct, relevant 
sections of the California Business and Professions Code, and leading federal and state 
case law on the subject, in addition to the ABA Model Rules of Professional Conduct and 
ABA Model Code of Professional Responsibility. Since 2006, all professional responsibil-
ity essays have specifically asked the examinees to answer according to California and 
ABA authorities. The rules contained in the following outline only apply to the ABA if the 
rule is labeled “ABA” or “ABA only”; and the rule only applies to California if labeled 
“California rules.” All other rules are substantially the same for both the ABA and Cali-
fornia. It is important to note that the California rules referenced below have been up-
dated and include the new California rules effective on November 1, 2018. 

On professional responsibility essays, the calls are often very broad, asking you to 
identify any ethical violations; so using the issues checklist is crucial to success on this 
subject. It is often necessary to issue spot by reviewing on its own each “action” the at-
torney takes. For example, you may need to spot all issues that arise when the attorney 
begins to represent two clients who do not share the same interest. This single “action” 
can lead to multiple issues, such as duty of loyalty (conflict of interest), duty of care, 
withdrawal, and so on. Then, the attorney might help one party do something, which 
could give rise to a whole different set of issues. Therefore, unlike other subjects, in pro-
fessional responsibility looking at each “action” individually, rather than looking at the 
entire fact pattern collectively, generally spots the issues. As a result, you often have 
answers that break down the essay by the attorney “action” (with headings for each ac-
tion), followed by issue headings for the potential ethical violations corresponding to 
that action.  
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ISSUES CHECKLIST 

LAWYER-CLIENT RELATIONSHIP 

Duty of Loyalty 
Conflicts of interest 

Two clients 
Special conflicts 

Insurance 
Corp/Organizational  
Government employee 
Imputed firm disqualification 
L terminates firm 

Compensation by 3rd parties 
Client & lawyer’s personal interest 

Personal beliefs 
Sexual Relationship 
Business transactions 
Gifts/Proprietary interest 
Financial assistance to clients 
Limiting malpractice 
Settlement of claims 

Duty to Communicate 
Scope of Representation 
Duty of Confidentiality 
Attorney-client privilege 

Duty to avoid fee misunderstandings 
Regular 
Contingent 
Fee splitting/sharing/gifts/ 
referral fees 

Duty of Competence/care 
Duty of Diligence 
Duty to safekeep property 
Withdrawal 

PROFESSIONAL INTEGRITY 

Advertising/solicitation 
Unauthorized practice of law 
Liability for other lawyer’s misconduct 
Duty of Fairness 

To represented parties 
To court 
opposing counsel 
Duty of decorum to tribunal 
Trial publicity rules 
Not suppress evidence 
Special Prosecutor duties 

Reporting ethical violations 
Duty to public/profession  
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MEMORIZATION ATTACK SHEET 

DUTY OF LOYALTY 

♦ Conflicts of interest 
♦ Current and future conflicts 
♦ Current clients 

• One client’s interest is directly adverse to 
another 

♦ Current client and client, 3P, or personal 
interest 
• Significant risk that 
• Representation materially limited by 
• L’s responsibility to client, 3P, self  

♦ Exception to conflicts 
• L’s reasonable belief 
• Not prohibited by law 
• Claims not against each other 
• Informed written consent 

♦ No risk limitation (Cal.) 
• Even if no sig. risk 
• Written disclosure needed if: 

◆ Relationship w/ party/witness 
◆ Related/lives w/ party/witness 
◆ Intimate relationship w/ party/witness 

♦  Types of conflicts 
• Two or more clients 
• Client and third party 
• Client and L’s personal interest 

♦ Cal. okay if L represents insured and insurer 
♦ Corp/ Organization  

• L acts best interest of organization only 
• If L knows associated person engaged in 

wrongdoing  
• Likely to result in substantial injury to or-

ganization  
• L refers up to internal higher authority 
• ABA only: if needed, refer out  
• Cal. only: if needed, resign/withdraw; no 

outside referral unless death/sub. bodily 
harm 

♦ No aggregate settlements/pleas 
♦ Former govt. employee 

• May not represent privately 

• If L participated personally & substantially  
• Unless informed written consent  

♦ Imputed firm disqualification 
• Conflict for L applies to entire firm, unless: 

◆ Based on L’s personal interest, or  
◆ Former client and firm 
◆ Timely screened 
◆ Written notice to former client/certify 

compliance 
• Client can waive 

♦ L leaves firm 
• Firm okay to represent client with interest 

adverse  
• To previous client of L 
• Unless matter substantially the same, and 
• Any remaining firm L has confidential in-

formation  
♦ Compensation by 3rd party 

• Informed consent 
• No interference with L &  

client  
• Information remains confidential  

♦ Opposing L is relative 
• Informed consent 

♦ L’s personal belief 
• Informed written consent 

♦ Sexual relations with client 
• Okay if preexisting, consensual 

♦ Business transactions okay if: 
• Terms fair/reasonable 
• Terms fully disclosed in writing to client 
• Advised to seek independent counsel 
• Informed written consent 
• Cal.: L’s role also disclosed in writing 

♦ Gifts 
• L can’t solicit substantial gifts  
• Prepare an instrument that gives gifts 
• Unless relative 
• Cal.: Of if ind. L, or fair or no undue infl. 

♦ Proprietary interest 
• L cannot acquire  
• Unless lien for fees or contingency in civil 



Part 8 Professional Responsibility 
 

6 
 

case 
♦ Financial assistance (ABA) 

• Only to advance in contingent 
• Court costs/litigation expenses  
• Or indigent clients  

♦ Financial assistance (Cal.) 
• After employment 
• Okay to loan if written IOU  

♦ Limiting malpractice (ABA) 
• Okay if advise independent counsel  

♦ Limiting malpractice (Cal) 
• Never okay 

♦   Settlement claims 
•  Ok if advised in writing to seek outside L 

DUTY TO COMMUNICATE 

♦ Promptly inform client 
♦ Status of case 
♦ Promptly respond to client 

• Cal.: Ok to delay if client will harm another 

SCOPE OF REPRESENTATION 

♦ L decides legal strategy  
♦ Client decides substantive issues: pleas, of-

fers, settlements, jury trial issue 

DUTY OF CONFIDENTIALITY 

♦ ABA- L cannot reveal, unless: 
• Informed consent 
• Impliedly authorized  
• L reasonably believes necessary to: 

◆ Prevent death or SBH 
◆ Prevent, mitigate, rectify crime/fraud of fi-

nancial injury  
• Comply with law  
• Secure legal advice (ABA) 
• Establish claim or defense for L  

♦ Cal—L cannot reveal, unless: 
• Necessary to prevent death or SBH 

• Disclosure optional 
• Try to dissuade first 
• Inform client of planned reveal 

• Compelled by court order 

ATTORNEY-CLIENT PRIVILEGE 

♦ Attorney-client 

• Confidential communication is intended  
• Professional service is purpose 
• Holder: client 
• Person or corporation 
• Lasts until: 

◆ FRE: after death  
◆ CEC: estate settled 

• Exceptions: 
◆ L’s services to further crime or fraud  
◆ Dispute w/lawyer 
◆ CEC: prevent crime  

w/ death/SBH 

FEE MISUNDERSTANDINGS 

♦ ABA: reasonable fees 
♦ Cal.: not unconscionable fees 

• Time limitations 
• Experience, reputation, ability 
• Nature and length of relationship 
• Time, labor, novelty, difficulty 
• Fee customarily charged  
• Likelihood to preclude other employment 
• Amount involved/results obtained 
• Whether fixed or contingent fee (Think 

TENT FLAW) 
• Cal.: L fraud or overreaching 
• Cal.: L not disclose mat. facts 
• Cal.: Sophistication of L/client 
• Cal.: Amount of fee/proportion 
• Cal.: Informed consent  
 

♦ Fee agreements 
• How fee calculated 
• Nature of services 
• Responsibilities of L & client 

♦ Fee agreements > $1,000 Cal. 
• In writing, unless:  

◆ Corporate client 
◆ Emergency 
◆ Client waives writing in writing 
◆ Previous client & similar service 

♦ Fee disputes: Arbitration 
• Cal. requires/ABA encourages 

♦ Contingency fee agreement 
• In writing 
• Signed by client (and L in Cal.) 
• Method for fee and % 
• Expenses to deduct & when 
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• Not for domestic/criminal cases 
• Cal.: negotiable unless health care (set % 

then) 
♦ Fee splitting/sharing 

• Prohibited with non-L 
• With Ls, okay if: 

◆ Client consents in writing 
◆ ABA: total fee reasonable 
◆ ABA: proportionate 
◆ Cal.: Ls enter written agreement 
◆ Cal.: total fee not increased b/c of divi-

sion 
◆ Cal.: full written discl. terms before 

consent 
♦ Gifts/ Referral fees 

• Don’t give value, unless 
◆ Qualified referral service 
◆ Approved by authority 

• Cal.: okay if for past recommendation  
• Reciprocal okay if not exclusive and client 

informed 

DUTY OF COMPETENCE/CARE 

♦ ABA: Knowledge, skill, thoroughness 
♦ Cal. No intent., repeatedly, reckless., gross 

neg. fail to act competent 
♦ Cal. includes learning and skill and mental, 

physical, emotional ability 
♦ Cal.: okay to associate with competent attor-

ney or become one or refer out 

DUTY OF DILIGENCE 

♦   ABA: Reas. diligence and promptness 
♦   Cal.: No intent., repeatedly, reckless., gross 

neg. fail to act diligently 
♦   Cal.: Diligence = commitment/dedication/no 

neglect/unduly delay 

SAFEKEEPING PROPERTY 

♦ Money—trust account separate  
• Accounting kept for 5 yrs. 

♦   Advance Payments 
 •   ABA: withdraw as earned 
 •   Cal.: Ok in operating acct. if client writing  
♦ Physical property—keep separate  

WITHDRAWAL 

♦ Mandatory—Shall if: 
• Violation of rules 
• Mental/physical condition  
• Discharged 
• Cal.: knows client’s action to harass  

♦ Permissive—May if: 
• Fraud/crime using L (reas. belief) 
• Used L for crime/fraud 
• Repres. unreasonably difficult 
• Client fails to fulfill obligation 
• Good cause 
• ABA: no materially adverse effect on client 
• ABA: unreasonable financial burden on L 
• ABA: Client’s action repugnant to L  
• Cal.: Client assents  
• Cal.: L’s mental/physical condition make it 

difficult  
• Cal.: Continue likely to violate PR rules  
• Cal.: client has no good faith; L can’t work 

with co-counsel 
♦ Duty to client on withdrawal 

• Reasonable notice 
• Surrender papers and  

property  
• Refund fees not earned 

ADVERTISING/SOLICITATION 

♦ No false/misleading communication 
• Truthful 
• Labeled as advertising 
• Name/address required 

♦ No direct soliciting 
♦ Cal. presumes violation if: 

• Express guaranty or warranty 
• Testimonial without disclaimer 
• No fee without recovery label unless client 

cost disclosed 
♦ Specialist if approved 

UNAUTHORIZED PRACTICE 

♦ No partnering with non-L  

LIABILITY FOR OTHER L 

♦ Liable for other L prof. resp. if ratify or super-
vise and could mitigate 

FAIRNESS 



Part 8 Professional Responsibility 
 

8 
 

♦ Represented parties need L  
♦ Corp. consent to speak 
♦ To court 
♦ To opposing counsel  

• No falsity, tamper evidence, etc. 
• Return inadvertent sent materials 
•  Cal - no suppress evidence/pay wit-

ness/secrete witness 
♦ No influence jurors, judge 
♦ Trial publicity—no extrajudicial statement if 

material prejudice  
♦ Prosecutors must give D exculpatory evi-

dence 

REPORTING ETHICAL VIOLATIONS 

♦ Must report another L violation 
♦ Cal.: permits but not required 
♦ Cal.: must report self 

DUTY TO PUBLIC/PROFESSION 

♦ No fraud/crime/frivolous claims 
♦ Cal.: no harass/threaten  
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PROFESSIONAL RESPONSIBILITY RULE OUTLINE 

I. LAWYER-CLIENT RELATIONSHIP 
A. Duty of loyalty: A lawyer has a duty of loyalty to his client that requires the lawyer to put the in-

terest of his client above all other interests and to avoid any conflicts of interest.  
1. Duty to avoid conflicts of interest: A lawyer must avoid all conflicts of interest with his client. 

A lawyer must avoid actual (current) conflicts of interest and potential (future) conflicts of 
interest.  

2. Concurrent conflict of interest general rule: A lawyer may not represent a client where there 
is a conflict of interest. A concurrent conflict of interest can arise several ways. 
a. Between current clients: A concurrent conflict of interest exists if the representation of 

one client is directly adverse to another client. 
b. Between current client and another: A concurrent conflict of interest exists if there is a 

significant risk that the representation of one or more clients will be materially limited by 
the lawyer’s responsibilities to another client, a former client, or a third person or by a 
personal interest of the lawyer. 

c. Exception to concurrent conflicts of interest: A lawyer may still represent the client de-
spite a concurrent conflict if: 
1. The lawyer reasonably believes that the lawyer will be able to provide competent and 

diligent representation to each affected client without an adverse affect, and  
2. The representation is not prohibited by law, and 
3. The clients are not asserting a claim against each other in the same litigation (not di-

rectly adverse), and 
4. Each client gives informed written consent. 

d. Cal. no risk limitation: No risk limitation: Even if the significant risk that lawyer’s repre-
sentation of the client will be materially limited is NOT present, a lawyer must still provide 
written disclosure of the relationship to the client and meet the above exceptions if: 
1. The lawyer has or knows that another lawyer in lawyer’s firm has any kind of relation-

ship to a party or witness, or  
2. The lawyer knows or reasonably should know that another party’s lawyer is related to 

lawyer, lives with lawyer, is a client of lawyer or one in his firm, or is in an intimate re-
lationship with lawyer. 

3. Types of conflicts of interest: Conflicts of interest arise in three primary ways: where the law-
yer has a conflict between two clients, or a conflict between a client and a third party, or a 
conflict between the client and the lawyer’s own personal interests. 
a. Conflicts between two or more clients: A conflict of interest exists if there is significant 

risk that the representation of a client will be materially limited by the lawyer’s loyal-
ty/responsibility to another client or former client.  

b. Special rules for special types of conflicts: 
1. Insurance (California rule): Lawyers are permitted to represent both insurers and in-

sureds whereby the insurer has the contractual right to unilaterally select counsel for 
the insured, resulting in no conflict of interest. This inherent conflict is deemed not so, 
by statute. 
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2. Corporate/organizational client: A lawyer employed by an organization or corporation 
represents the organization/corporation and must act in the best interest of the or-
ganization/corporation.  
a. Representation of organization’s individuals: A lawyer may also represent the or-

ganization and its officers, directors, employees, shareholders, or other constitu-
ents if the requirements for the exception to represent those with concurrent 
conflicts are met (see I.A.2.c and d above). 

b. Reporting misconduct to a higher authority: If the lawyer knows that an officer, 
employee, or other person associated with the organization is engaged in (or in-
tends to engage in) action that (Cal. – lawyer knows or reasonably should know) is 
a violation of a legal obligation or a law reasonably imputable to the organization 
and is likely to result in substantial injury to the organization, the lawyer shall re-
port up, and refer the matter to a higher authority in the organization, unless the 
lawyer reasonably believes that it is not in the best interest of the organization to 
do so. 
i. Failure to act by higher authority: If the highest authority fails to take action 

and the lawyer reasonably believes the violation will result in substantial inju-
ry to the organization: 
(A) ABA only: The lawyer may report out and reveal information, even if con-

fidential, if such disclosure is necessary to prevent the injury.  
(B) California rule: The lawyer may not report out and disclose information 

outside the organization if it will violate the duty of confidentiality; rather 
the lawyer should urge reconsideration of the matter to the higher au-
thorities within the organization, resign from representation, or withdraw 
from representation, subject to the narrow exception below. 
(i) Exception for death/substantial bodily harm: The lawyer may report 

out if necessary to prevent a criminal act likely to result in death or 
substantial bodily harm (see I.D.2. below). 

3. No aggregate settlements or guilty pleas: A lawyer who represents two or more cli-
ents shall not participate in making an aggregate settlement of the claims of or against 
the clients or, in a criminal case, an aggregate agreement as to guilt or pleas, unless 
each client gives informed written consent.  

4. Former government employee: A lawyer who has formerly served as a government 
employee shall not represent a client in connection with a matter in which the lawyer 
participated personally and substantially as a government employee unless the gov-
ernmental agency gives informed written consent. The same standard applies to law-
yers who served as judges, adjudicative officers, law clerks, arbitrators, mediators, or 
other third-party neutral persons. 

 
Issue-spotting tip: The imputed disqualification rules also apply here. (See section 
I.A.3.a.5 immediately below.) 

 
5. Imputed firm disqualification: A conflict for one attorney in a firm is imputed to all 

other attorneys in the firm, resulting in their disqualification, unless:  
 a. The conflict is based on a personal interest of the disqualified lawyer and does not 

present a significant risk of materially limiting the representation by the other firm 
attorneys, or 

b. The conflict is based on a former client at a prior firm, the conflicted lawyer is 
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timely screened behind an ethical wall from any participation in the matter, and 
the former client is provided written notice and certifications of compliance with 
the screening procedures, and (Cal. only) the prohibited lawyer did not substantial-
ly participate in the same or a substantially related matter. 

c. A client can waive any imputed disqualification with informed written consent. 
6.  Lawyer leaves firm: When a lawyer has terminated an association with a firm, the 

firm may thereafter represent a person with interests materially adverse to those of 
a client represented by the formerly associated lawyer unless: 
a.   The matter is substantially the same, and 
b. Any remaining lawyer has confidential information that is material to the matter. 

c. Conflicts between client and a third party: A conflict of interest exists if there is signifi-
cant risk that the representation of a client will be materially limited by the lawyer’s loy-
alty/responsibility to a third party (e.g., where a third party pays the lawyer’s fee). 
1. Compensation from third parties: A lawyer shall not accept compensation from third 

parties to represent the client unless 
a. The client gives informed consent, 

i. California requires written consent. 
b. There is no interference with the lawyer’s independent professional judgment or with 

the lawyer-client relationship, and 
c. Information relating to the representation remains confidential. 

d. Conflicts between a client and the lawyer’s personal interest: A conflict of interest exists 
if there is significant risk that the representation of a client will be materially limited by 
the lawyer’s personal interest. For example, where lawyer has a personal relationship 
with opposing counsel, or deeply held beliefs in opposition to the client, or a financial in-
terest adverse to the representation. 
1. Lawyer’s personal relationships and beliefs can provide the basis for a conflict of in-

terest with a client. 
a. Opposing lawyer is lawyer’s relative: When lawyers are closely related by blood 

or marriage they must obtain informed consent before representing clients in the 
same or substantially related matters. 
1. California rule: California follows the rule above and extends the rule to include the 

following situations, where: 
a. One lawyer is the client of the other lawyer. 
b. Two lawyers cohabitate. 
c. Two lawyers have a personal intimate relationship. 

b. Lawyer’s personal beliefs: The lawyer may still represent the client despite any 
conflict with his personal beliefs, with full disclosure and informed written con-
sent. 

2. Sexual relations with clients 
a. ABA rule: A lawyer shall not have sexual relations with a client unless a consensual 

sexual relationship existed before the lawyer-client relationship commenced. 
b. California follows the ABA rule and clarifies that the above rule does not apply to 

sexual relations with the lawyer’s spouse or registered domestic partner.    
 1.    California defines sexual relations as including sexual intercourse or the touch-

ing of an intimate part of another person for the purpose of sexual arousal, gratifi-
cation, or abuse.  

3. Business transactions with clients: A lawyer shall not enter into a business transac-
tion with a client or knowingly acquire an interest adverse to the client unless: 
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a. The terms are fair and reasonable to the client, and 
b. The terms are fully disclosed in writing to the client in an understandable manner 

(Cal. also requires that the lawyer’s role in the transaction be fully disclosed in 
writing), and 

c. The client is advised in writing to seek independent counsel (or in Cal. that the cli-
ent is actually represented by an independent lawyer of the client’s choice), and 

d. The client gives informed written consent to the essential terms including wheth-
er the lawyer is representing the client in the transaction.  

4. Solicitation of gifts from the client creates a conflict between the client and the law-
yer’s personal interests. 
a. A lawyer shall not solicit any substantial gift from a client or prepare an instru-

ment that gives the lawyer, or a person related to the lawyer, a gift unless the law-
yer/person is related to the client. 

b. California additional exception: A lawyer may accept a gift if the client has been 
advised by an independent lawyer who has provided a certificate of independent 
review, or if the gift is fair and there is no undue influence.  

5. Proprietary interest: A lawyer shall not acquire a proprietary interest in the cause of 
action or subject matter of litigation unless to: 
a. Acquire a lien to secure the lawyer’s fees, or 
b. Contract with a client for a reasonable contingency fee in a civil case. 

6. Financial assistance/advances to clients: Providing financial assistance or advances to 
the client creates a conflict between the client and the lawyer’s personal interest. 
a. ABA only: A lawyer shall not provide financial assistance to a client in connection 

with litigation, with the exception of 
1. Contingency cases: A lawyer may advance court costs and expenses of litiga-

tion in contingency cases, the repayment of which is dependent on the case 
outcome, or 

2. Indigent clients: A lawyer can advance court costs and expenses of litigation 
on behalf of indigent clients. 

b. California rule: A lawyer may lend money to the client after employment, for any 
purpose, if the client promises in writing to repay the loan. 

7. Limiting malpractice liability  
a. ABA only: An attorney may not agree to limit the lawyer’s own liability to the cli-

ent without advising the client unless client is represented by independent coun-
sel.  

b. California rules do not allow a lawyer to prospectively limit liability to a client. 
8.  Settlement  of claims: A lawyer shall not settle a claim or potential claim for such lia-

bility with an unrepresented client or former client unless that person is advised in 
writing of the desirability of seeking and is given a reasonable opportunity to seek the 
advice of independent legal counsel (or in Cal. if they are in fact represented by inde-
pendent counsel). 

 
Exam tip: Conflicts of interest are the most heavily tested issues on professional responsibil-
ity essays. Be sure to first start by looking at what type of conflict exists; then, determine 
whether it is potential or actual conflict. Next, identify the corresponding ABA and Califor-
nia rules. It is best to analyze each required element in its own paragraph and possibly with 
its own heading if there is a lot of analysis for each element (such as analysis of the issue if 
the lawyer reasonably believes he can represent the client).  
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Conflict of interest fact triggers: 
• L represents a corporation, and others involved with the corporation contact L about an issue related to 

the corporation 
• L represents multiple parties 
• L represents one party and drafts a document for someone involved with the other party 
• L is on the board for a corporation and acts as its attorney 
• L is friends with the client 
• L has a sexual relationship with client, or opposing counsel 
• L has an interest in the subject matter in which he is assisting the client or his interest is opposite the 

client’s 
B. Duty to communicate: The lawyer shall promptly inform the client of any decision that affects 

the client’s informed consent as well as reasonably consult with the client and keep him informed 
of the status of the case, including any settlement and plea offers, and promptly respond to cli-
ent communications and reasonable requests for information. 
1.  Cal. allows a lawyer to delay transmission of information to a client if the lawyer reasonably 

believes that the client would be likely to react in a way that may cause imminent harm to 
the client or others.  

C. Scope of representation: The lawyer must abide by the client’s substantive decisions (e.g., settle, 
plea, or waive jury trial, expenses, testify, appeal) after the lawyer has consulted with the client. 
The lawyer is responsible for employing the appropriate legal strategy (e.g., motions, discovery, 
witness or evidence use, etc.). 
 
Issue-spotting tip: Often when the lawyer fails to inform the client about a possible settlement, 
offer, or plea, it invokes both the issues of the scope of the representation and the lawyer’s duty 
to communicate. As a result, if scope is involved, always address the duty to communicate as 
well. 

 
D. Duty of confidentiality 

1. Duty of confidentiality (ABA rule): A lawyer shall not reveal information relating to the rep-
resentation of a client, except the lawyer may in the following situations: 
a. The client gives informed Consent, 
b. The disclosure is impliedly Authorized to represent the client, 
c. The lawyer reasonably believes the disclosure is necessary to prevent reasonably certain 

Death or substantial bodily harm, 
d. To prevent the client from committing a Crime or fraud or to mitigate or rectify a crime 

or fraud committed by the client that has resulted or is reasonably certain to result in 
substantial injury to the financial interests or property of another and the client is or has 
used the lawyer’s services to do so,  

e. To Comply with a court order, ethics rule, or statute, 
f. To secure legal Advice about the lawyer’s compliance with ethics rules, or 
g. To establish a claim or Defense on behalf of the lawyer in a controversy between the 

lawyer and the client, or in defense of the conduct the client was involved in with the 
lawyer’s services. (E.g., defend malpractice, or collect fees.)  

 
Memorization tip: Cats And Dogs Can Cuddle And Dream 
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2. Duty of confidentiality (California rule): A lawyer shall not reveal information relating to the repre-
sentation of a client without the informed consent of the client, except the lawyer may in the fol-
lowing situations: 
a. When necessary to prevent a crime that would cause reasonably certain death or substantial 

bodily harm, however the lawyer must: 
1. First make a good faith effort to persuade the client not to commit the criminal act, 

and  
2. Inform the client of the lawyer’s ability to reveal the information, and  
3. Only reveal as much information as necessary to prevent the crime. 

b. When compelled by law or court order. 
c. To establish a claim or defense on behalf of the lawyer in a controversy between the 

lawyer and the client, or in defense of the conduct the client was involved in with the 
lawyer’s services. (E.g., defend malpractice, or collect fees.) 

3. Difference between California and ABA rule: The California rule is much stricter and provides 
fewer grounds permitting revealing confidential information. 
 
Exam tip: There are quite a few distinctions between the ABA and California rules regarding 
confidentiality. Remember that California is extremely strict with regard to confidentiality, 
much more so than the ABA. Also, whenever there is a conflict of interest between clients or 
an organization and one of its constituents, always raise the duty of confidentiality since it is 
always a possible violation since the lawyer can accidentally disclose information from one 
client to the other in these situations. Many exams often raise the issue even if the lawyer has 
yet to disclose any information. Thus, even if the call asks what violations the lawyer has 
committed, it is best to raise the issue to let the exam grader know there is a likelihood of dis-
closure and the lawyer could easily violate the duty of confidentiality in that situation.  

 
E. Attorney-client privilege is an evidentiary privilege that allows a client to keep confidential all 

communications with his attorney, intended to be confidential, made for the purpose of facili-
tating legal services. The client can refuse to testify and prevent his attorney from testifying.  
1. Only applies to communications, not physical evidence turned over to lawyer. 
2. Confidential communications: The communication must be intended to be confidential. 

a. The presence of a third party may serve to waive the privilege, unless where necessary 
(e.g., translator). 

b. CEC only: Allows holder to stop eavesdroppers and other wrongful inceptors from reveal-
ing confidential information. 

3. Professional services: The communication must be made for the purpose of facilitating legal 
services, though a fee need not be paid. 

4. Holder of the privilege: Only the client holds the privilege and the lawyer may assert it on the 
client’s behalf. 

5. Corporation/organization attorney-client privilege. 
a. Federal common law: Applies to employees/agents if authorized by the corporation to 

make the communication to the lawyer. 
b. California Evidence Code (CEC): Applies to employees/agents if the natural person to 

speak to the lawyer on behalf of the corporation, or the employee did something for 
which the corporation may be held liable and the corporation instructed her to tell its 
lawyer what happened. (As applied, both FRE and CEC yield the same result.) 

6. Privilege lasts until: 
a. Federal common law: After death, with the exception of a will contest. 



Part 8 Professional Responsibility 
 

15 
 

b. CEC: Privilege evaporates when the dead client’s estate has been fully distributed and his 
personal representative has been discharged. 

7. Exceptions: The attorney client privilege does not apply if: 
a. Lawyer’s services were used to further crime of fraud; or 
b. Relates to a dispute between the lawyer and client; or  
c. Two or more parties consult on a matter of common interest and the communication is 

offered by one against another; or  
d. CEC only: Lawyer reasonably believes the disclosure is necessary to prevent a crime that 

is likely to result in death or substantial bodily harm. 
 
Exam tip: The duty of confidentiality applies regardless of whether the client requests it, and ap-
plies to communications that could reasonably lead to the discovery of confidential information; 
whereas the attorney-client privilege is much more narrow and only applies when the lawyer or 
client will be testifying about confidential communications and it only applies to those communi-
cations pertaining to the legal services. 

 
F. Duty to avoid fee misunderstandings 

1.  Regular fee agreement rules 
a. ABA general rule—reasonable fees: All fees must be reasonable considering the following 

factors:  
1. Time limitations imposed by the client or circumstances, 
2. Experience, reputation, and ability of the lawyer;  
3. Nature and length of the relationship with the client; 
4. Time and labor, novelty and difficulty, and skill required; 
5. Fee customarily charged in the locality for similar services; 
6. Likelihood that the acceptance will preclude other employment; 
7. Amount involved and results obtained; and 
8. Whether the fee is fixed or contingent. 

b. California general rule—not unconscionable: Fees may not be illegal or unconscionable 
based on the same factors as reasonableness above for the ABA as well as these addition-
al Cal. factors:. 
1.  Whether the lawyer engaged in Fraud or overreaching in setting the fee, 
2.  Whether the lawyer failed to Disclose material facts, 
3.  Sophistication of both the lawyer and the client, 
4.  The Amount of the fee in proportion to the value of the services performed, 
5.  Whether the client gave informed Consent to the fee. 
 

Memorization tip: Since there are so many factors, think of TENT FLAW to remember the 
ABA reasonable/California unconscionable factors should this issue arise on an essay. 
Think of yourself camping and having a tent mishap . . . picture it now.  For the Cal. addi-
tional factors think of Furry Dogs Satisfy Anxious Clients. 

 
c. Fee agreements should state/identify: 

1. How the fee is calculated,  
2. The general nature of the legal services, and  
3. The responsibilities of the lawyer and the client. 

d. Writing requirement: 
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1. ABA has no writing requirement for regular fee agreements. 
2. California requires all fee agreements over $1,000 to be in writing unless: 

a. The client is a corporation,  
b. The agreement was made during an emergency,  
c. The client waives the writing requirement in writing, or 
d. The services are for a previous client with similar services in which the fee can be 

implied.  
e. Fee dispute arbitration: California requires a lawyer to submit to arbitration for fee dis-

putes, whereas the ABA only encourages it. 
2. Contingency fee agreements rules 

a. A contingency fee agreement is one in which the fee is dependent on the outcome of the 
matter. Contingency fee agreements must: 
1. Be in writing,  
2. Be signed by the client (California rules require the agreement to be signed by both 

the lawyer and client with each having a copy),  
3. State the method by which the fee is to be determined, including percentages in the 

event of a settlement, trial, or appeal, 
4. State the litigation and other expenses to be deducted from the recovery, and 
5. State whether such expenses will be deducted before or after the contingent fee is 

calculated (California rules look at how disbursements and costs will affect the con-
tingency fee and client’s recovery and if the client will have to pay any related matters 
not covered by the agreement). 

b. California contingency fee rules further require that the agreement state that the fee is 
negotiable (unless the claim is for negligence against a health care provider, in which 
case, the first $50,000 can be 40%, the next $50,000 would be 33.33%, the next $500,000 
would be 25%, and 15% for any excess beyond that). 

c. Contingency fee in domestic or criminal cases: A lawyer may not enter into a contingent 
fee agreement in a domestic relations matter (subject to a very narrow exception) or a 
criminal case.  

 
Issue spotting tip: When there is a contingency fee agreement, look for potential conflict of 
loyalty issues since the lawyer has a stake in the case outcome. 

 
3. Fee splitting  

a. Fee splitting ABA rule—Division of fees between lawyers who are not in the same firm 
may be made only if: 
1. The division is proportionate to the services performed by each lawyer or each lawyer 

assumes joint responsibility for the representation,  
2. Client agrees to the division and consents in writing, and 
3. The total fee is reasonable. 

b. Fee splitting California rule—Division of fees between lawyers who are not in the same 
firm may be made only if: 
1. The lawyers enter into a written agreement to divide the fee,  
2.   The client consents in writing after full written disclosure that the fees will be divided 

along with the identity of the lawyers and the terms of the division, and  
3. The total fee is not increased simply because of the division of fees.  

4. Fee sharing with non-lawyers is not permitted. A lawyer may not share legal fees with a non-
lawyer. 
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5. “Finder’s fees” or gifts: 
a. ABA rule does not allow finder’s fees or gifts: A lawyer shall not give anything of value to 

a person for recommending the lawyer’s services unless it is a qualified referral service 
that has been approved by an appropriate regulatory authority. 

b. California rule allows a lawyer to make a gift of gratuity for a past recommendation re-
sulting in employment if the gift was not offered or given as consideration of a promise, 
agreement or understanding that the referral would be forthcoming or continue in the fu-
ture. 

6. Referral fees between lawyers: A reciprocal referral agreement between lawyers is permis-
sible if it is not exclusive and the client is informed of the agreement. A lawyer shall not give 
anything of value to a person for recommending the lawyer’s services unless it is a qualified 
referral service that has been approved by an appropriate regulatory authority.  (Cal. allows 
gifts for past recommendations that resulted in employment).  

G. Duties of competence/care: A lawyer shall represent the client with the legal knowledge, skill, 
thoroughness, and preparation reasonably necessary for the representation. 
1. Additional California duty of competence rules:  

a. A lawyer must not intentionally, recklessly, with gross negligence, or repeatedly fail to 
perform legal services with competence. (A lower standard than the ABA rule.) 

b. A lawyer’s duty to act competently applies to learning and skill and mental, physical, and 
emotional ability. 

c. Allow a lawyer to associate or consult with another competent lawyer, acquire the nec-
essary skills to become competent before performance is required, or refer the matter to 
another competent lawyer (permitted by the ABA rule comments too). 

H. Duty of diligence 
 1.  ABA: A lawyer shall act with reasonable diligence and promptness in representing a client. 
 2.  Cal.:  A lawyer shall not intentionally, repeatedly, recklessly, or with gross negligence fail to 

act with reasonable diligence in representing a client.  
a.  Reasonable diligence means that a lawyer acts with commitment and dedication to the 

interests of the client and does not neglect or disregard, or unduly delay a legal matter 
entrusted to the lawyer.  

 
Issue spotting tip: The duties of competence/care/diligence is at issue any time the fact pattern 
indicates that the lawyer is newly admitted, or being asked to practice in an area of law with 
which he is unfamiliar. 

 
I. Duty to safekeep client’s property: A lawyer shall hold property of clients or third persons con-

nected with a representation separate from the lawyer’s own property. 
1. Safekeep client’s money: Lawyer has a duty to keep client’s money separate and not com-

mingle funds. 
a. Client trust account: Funds must be kept in a client trust account and lawyer must keep 

accounting records for five years. 
b. Advance payments 
 1.  ABA: A lawyer shall deposit into a client trust account legal fees and expenses that 

have been paid in advance, to be withdrawn by the lawyer only as fees are earned or ex-
penses incurred. 

 2. Cal.: A flat fee paid in advance may be deposited in a lawyer’s operating account if the 
lawyer discloses to the client in writing that the client can require the fees to be deposit-
ed in a trust account until the fee is earned and the client is entitled to a refund of any 
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amount not earned.  
 a. If the fee exceeds $1,000 the client’s agreement to deposit the flat fee in the law-

yer’s operating account needs to be in writing and signed by the client.  
c. Prompt payment: Lawyer must promptly pay the client any funds due (e.g., settlement 

proceeds). But if there is a contingency agreement, lawyer may hold back the funds he 
reasonably believes he is due. 

d. Fee dispute with client: Lawyer must send any money not in dispute and leave disputed 
portion in trust account pending dispute resolution.  Cal. allows clients to have mandatory 
fee arbitration for fee disputes.  

2. Safekeep client’s physical property: A lawyer shall hold a client’s or third-party’s physical prop-
erty that is connected with the lawyer’s representation separate from the lawyer’s own proper-
ty. The lawyer must: 
a.  Identify and label the property, 
b.  Put the property in a safe place and safeguard, 
c. Maintain a journal of the property, and 
d. Not commingle the property with the lawyer’s own property. 

J. Withdrawal: Consider if withdrawal is appropriate whenever ethical rules are violated, or will be 
violated. 
1. Mandatory withdrawal: A lawyer shall withdraw from representation when 

a. The representation will result in a violation of the rules of professional conduct or other 
law, or 
1. California rule: Mandatory withdrawal applies when the representation will result in a 

violation of the rules of professional conduct, but not other laws. 
b. The lawyer’s mental or physical condition materially impairs the lawyer’s ability to repre-

sent the client; or 
c. The lawyer is discharged (ABA rule and generally in California). 
d. The lawyer knows or should know that the client is bringing an action without probable 

cause or to harass or maliciously injure a person (California rule only). 
2. Permissive withdrawal: A lawyer may withdraw from representation if 

a. ABA and California permissive withdrawal rule: A lawyer may withdraw from represen-
tation when: 
1. The client insists on action involving the lawyer’s services that (per ABA lawyer rea-

sonably believes) is fraudulent or criminal, or  
2. The client has used the lawyer’s services to perpetrate a crime or fraud (Cal. says law-

yer reasonably believed it was a crime or fraud), or 
3. The representation has been rendered unreasonably difficult by the client, or 
4.  The client fails substantially to fulfill an obligation to the lawyer regarding the law-

yer’s services and has been given reasonable warning that the lawyer will withdraw 
unless the obligation is fulfilled, or 

5.   Other good cause exists.   
b. ABA only permissive withdrawal: In addition to the rule above, ABA also permits with-

drawal when: 
1. The client has used the lawyer’s services to perpetrate a crime or fraud, or 
2.    The client insists upon taking action that the lawyer considers repugnant or with 

which the lawyer has a fundamental disagreement, or  
3.   The lawyer can do so without material adverse effect on the interests of the client, or 
4. The representation will result in an unreasonable financial burden on the lawyer. 

c. California only permissive withdrawal: In addition to the common rules above, California 
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also permits withdrawal when: 
1. The client insists on presenting claims or defenses that cannot be supported by good 

faith, or 
2. The client knowingly and freely assents to the termination, or  
3. Lawyer’s mental and physical condition make it difficult to continue, or 
4.   A continuation is likely to result in violation of the California Rules of Professional Re-

sponsibility, or 
5.  The lawyer is unable to work with co-counsel. 

3. Duty to client upon withdrawal: When the court grants permission for withdrawal, the 
attorney shall protect the client’s interests, and: 
a. Provide the client with reasonable notice to allow time to seek other counsel, 
b.  Surrender papers and property (the lawyer may retain a copy), and  
c. Refund any advanced fees not yet earned.  

 
Exam tip: Anytime the lawyer has violated a rule of professional responsibility or engaged in any 
of the activities that support withdrawal, you should mention withdrawal briefly and explain why 
the attorney may want to withdraw and whether it would be permissive or mandatory.  

II. PROFESSIONAL INTEGRITY 
A. Advertising/solicitation 

1. Advertising allowed: Advertising must not be false or misleading. A lawyer may advertise 
services through written, recorded or electronic communication, including public media, un-
less the prospective client has made it known to the lawyer of his desire to not be solicited. All 
advertisements must: 
a. Be truthful. A lawyer shall not make false or misleading communications about the law-

yer or the lawyer’s services. 
b. Contain the name and office address of at least one lawyer responsible for its content. 
c. Be labeled as advertising material: All written, recorded, or electronic communications 

must include the words “Advertising Material” on the outside of the envelope and at the 
beginning and end of any recorded or electronic communication.  California rules allow 
the word “Advertisement” or similar words.  

2. No direct solicitation: A lawyer may not conduct in-person, live telephone, or real-time elec-
tronic contact for pecuniary gain, subject to the following exceptions: 
a.  Free legal services, 
b.  Family members, 
c.  Clients and former clients, or 
d. Truthful, nondeceptive letters, labeled as advertising material, to people known to have a 

specific legal problem. 
3. California rule presumes the following communications to be in violation of the rules: 

a. Express guarantees or warranties, 
b. Testimonials or endorsements without a disclaimer that it is not a guarantee, warranty, 

or prediction of results. 
c.  “No fee without recovery” communications, unless it also states whether the client will be 

liable for costs (and any other statements that may be true but are misleading). 
4. Specialists: A lawyer shall not imply or state that he is certified as a specialist in a particular 

field of law, unless: 
a. The lawyer has been certified as a specialist by the ABA or a state-approved organization, 

and 
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1. California rule requires it to be an organization certified by the Board of Legal Speciali-
zation or accredited by the California State Bar. 

b. The name of the certifying organization is clearly identified in the communication. 
B. Unauthorized practice of law 

1. No practice with a non-lawyer: A lawyer shall not practice with or form a partnership or as-
sociation authorized to practice law with a non-lawyer. 
a. A lawyer shall not share legal fees with a non-lawyer. 
b. A non-lawyer shall not direct or control the lawyer’s professional judgment. 

C. Liability for others lawyer’s conduct 
1. Responsible for another lawyer’s ethical violation: A lawyer shall be responsible for another 

lawyer’s violation of the Rules of Professional Conduct if the lawyer knowingly ratifies the 
conduct, or is a partner, or has direct supervisory authority over the other lawyer and could 
have mitigated the consequences. 

D. Duty of fairness: A lawyer has a general duty of fairness to third parties, opposing counsel, and 
the court.  
1. Duty of fairness to represented parties:  

a. Represented party or witness: A lawyer shall not communicate with parties or witnesses 
known to be represented by another lawyer unless the other lawyer has consented, or 
the communication is authorized by law or court order. 

b. Represented Corporation/Organization: A lawyer must obtain consent of organization’s 
lawyer before speaking with: 
1. One who supervises or regularly consults with organization’s lawyer, or 
2. One who has the authority to obligate the organization regarding the matter at issue, 

or 
3. One whose conduct in the matter may be imputed to the organization. 

2. Duty of fairness to the court: A lawyer shall not knowingly 
a. Make a false statement of fact or law to a tribunal or fail to correct a false statement of 

material fact or law previously made, 
b. Fail to disclose adverse legal authority, or 
c. Offer evidence that the lawyer knows to be false (perjury). 
d. A lawyer who knows the client intends to engage in fraudulent or criminal activity shall 

take reasonable remedial measures, including, if necessary and permissible, disclosure to 
the tribunal. 

3. Duty of fairness to opposing counsel: As to the opposing counsel and their party, a lawyer 
shall not: 
a. Unlawfully obstruct evidence, or destroy or conceal (Cal. includes suppress) documents 

or other material; 
b. Falsify evidence; 
c. Promptly notify the sender of any materials inadvertently sent to lawyer (Cal. also states 

the lawyer should refrain from examining the writing to the extent possible);  
d. Knowingly disobey the court rules; 
e. Allude to any matter the lawyer does not reasonably believe is relevant or will not be 

supported by admissible evidence during trial (Cal. says to not assert personal knowledge 
of facts); 

f.    ABA: Make a frivolous discovery request or fail to reasonably comply with discovery re-
quests; 

g. ABA: Request others to refrain from giving relevant information unless a relative or 
agent of client; 
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h. Cal.: Pay a witness to testify unless for reasonable expert fees, compensation for loss of 
time for witness to testify, or reasonable expenses incurred; 

i. Cal.: Advise a person to secrete himself of leave the jurisdiction to avoid being available 
to testify.  

4. Duty of decorum to the tribunal: A lawyer shall not: 
a. Seek to influence jurors, judges, or other officials, 
b. Communicate ex parte with such persons during proceedings, 
c. Engage in conduct intended to disrupt proceedings, or 
d. Communicate with jurors after they are discharged if they don’t want to communicate. 

5. Duty not to suppress evidence: California rules prohibit a lawyer from suppressing any evi-
dence that the lawyer or the lawyer’s client has a legal obligation to reveal or produce. 

6. Trial publicity rules: A lawyer who is participating in an investigation or litigation or a matter 
shall not make an extrajudicial statement that the lawyer knows or reasonably should know 
will be publicly disseminated and have a substantial likelihood of materially prejudicing the 
proceeding. 
a. The lawyer may state the claim, offense, or defense involved; the information in the pub-

lic records; that an investigation is in progress; requests for information; warnings of 
danger; and the status of the accused in a criminal case. 

b. The following is likely prejudicial, and a lawyer may not publicly state the following: 
1. Character, credibility, reputation, or criminal record of a party;  
2. Possibility of a guilty plea or contents of a confession;  
3. Opinion as to guilt or innocence of criminal defendant; or 
4. Information the lawyer reasonably knows is likely to be inadmissible. 

7. Special duties of public prosecutors: Public prosecutors shall 
a. Refrain from prosecuting charges that are not supported by probable cause;  
b. Make reasonable efforts to ensure the accused is advised of the right to counsel; 
c. Make timely disclosure to the defense of all exculpatory evidence;  
d. Refrain from making extrajudicial statements that have a substantial likelihood of 

heightening public condemnation of the accused; and 
e. Seek to remedy wrongful convictions. 

 
Exam tip: Anytime a lawyer takes any action that may disadvantage another party, opposing 
counsel, or alter evidence, consider application of the duty of fairness. If there is an action occur-
ring in the facts that is not specified in the rules above but seems questionable, mention the duty 
of fairness. Use common sense to determine what you think the lawyer should do and what you 
would do as an ethical lawyer. Label the discussion “Duty of Fairness” and analyze why the ac-
tions are or are not fair and/or ethical to others.  

 
E. Duty to report ethical violations 

1. ABA rule: A lawyer who knows that another lawyer has committed a violation of the Rules of 
Professional Conduct that raises a substantial question as to that lawyer’s honesty, trustwor-
thiness, or fitness as a lawyer shall inform the appropriate professional authority. 

2. California rule permits, but does not require, the reporting of ethical violations. 
3. California requires lawyers to report themselves when a lawyer has been: 

a. Sued for malpractice 3 times in 12 months. 
b. Found civilly liable for fraud, breach of fiduciary duty, etc. 
c. Sanctioned more than $1,000. 
d. Charged with a felony. 
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e. Convicted of a serious crime. 
f. Disciplined in another jurisdiction. 

F. Duty to the public/profession 
1. A lawyer should promote public confidence in the profession. 
2. No frivolous claims: A lawyer shall not bring or defend a proceeding unless there is a good 

faith basis in law and fact for doing so that is not frivolous. 
3. No criminal conduct: A lawyer shall not counsel a client to engage, or assist a client, in crimi-

nal or fraudulent conduct, but may counsel the client to discuss the legal consequences and 
assist them in making a good faith effort to understand the law. 

4. No harassing: The California rules prohibit a lawyer from seeking, accepting, or continuing 
employment to conduct a defense or case without probable cause or for the purpose of har-
assing or maliciously injuring any person. 

5. No threats: The California rules prohibit a lawyer from threatening to present criminal, ad-
ministrative, or disciplinary charges to obtain an unfair advantage in a civil dispute. 
 
Exam tip: Similar to the broad scope of the duty of fairness, anytime a lawyer acts inappropri-
ately in a fact pattern, you should also address the lawyer’s duty to the public/profession. Use 
common sense to determine what you think the lawyer should do and what you would do as 
an ethical lawyer. Label the discussion “Duty to the Public/Profession” and analyze why the 
actions are or are not fair and/or ethical to others.  
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PROFESSIONAL RESPONSIBILITY PRACTICE ESSAYS, ANSWER GRIDS, AND SAMPLE ANSWERS  

Professional Responsibility Question 1 
July 2006, Question 5 

Lawyer represents Client, who sustained serious injuries when she was hit by a truck driven by Driver. Lawyer and Client entered into a valid, written contin-
gency fee agreement, whereby Lawyer would receive one-third of any recovery to Client related to the truck accident. Because Client was indigent, however, 
Lawyer orally agreed to advance Client’s litigation expenses and to lend her $1,000 monthly in living expenses that he would recoup from any eventual settle-
ment. Lawyer did not tell Client that he had written a letter to Physician, Client’s doctor, assuring Physician full payment of her medical expenses from the ac-
cident out of the recovery in the case. 

Unfortunately, Driver had strong legal defenses to defeat the claim, and the case would not settle for the amount Lawyer initially forecast. Counsel for 
Driver finally offered $15,000 to settle the case without conceding liability. By this time, Lawyer had advanced $5,000 in litigation and living expenses, and Cli-
ent had incurred $5,000 in medical expenses.  

Client was reluctant to accept the offer. Realizing, however, that this case could drag on indefinitely with little chance of substantial recovery, Lawyer took 
Client out for an expensive dinner, at which they shared two bottles of wine. Afterward Lawyer took Client to Lawyer’s apartment where they engaged in con-
sensual sexual relations.  

Later that evening Lawyer persuaded Client to accept the settlement offer by agreeing to give her the net proceeds after his contingency fee and the 
amounts he had advanced were deducted and not to pay Physician anything. 

The next week, Lawyer distributed the net proceeds to Client as agreed.  
 
What ethical violations, if any, has Lawyer committed? 
Answer according to California and ABA authorities to the extent there is any difference among them. 
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Professional Responsibility Question 1 Assessment 
July 2006, Question 5 

Professional responsibility is the most frequently tested subject on the California bar exam, and we can almost guarantee that you will see at least one profes-
sional responsibility essay question. Sometimes professional responsibility will be tested in the form of a crossover question, but sometimes there will be a full 
professional responsibility question as well as a crossover question. It is wise to be well prepared and know the professional responsibility rules cold. 

In recent years the bar examiners seem very interested in exploring the differences between the ABA Model Rules, the ABA Code, and the California pro-
fessional responsibility rules as contained in the California Rules of Professional Conduct, relevant sections of the California Business and Professions Code, and 
leading federal and state case law. Be certain to have a good command of the areas where the laws are different between these sources. 

Often with professional responsibility the focus is on the factual analysis. Since many of the professional responsibility topics and rules overlap, any number 
of professional responsibility rules can provide the basis for a factual discussion and the bar examiners seem satisfied so long as your answer includes a full 
factual discussion. However, unlike other tested subjects, it is important to reach the correct conclusion on a professional responsibility essay question since 
the purpose of the question is to ensure that you know and can properly apply the rules. 

This question explores some typical and frequently tested topics, including the duty to communicate, duty of care, and duty of loyalty. However, it also 
tests some less frequently tested topics, including the appropriateness of advancing living expenses in a contingency fee case. In this case, the rules differ de-
pending on whether the ABA or California rule is applied. You are expected to identify both rules and apply the facts to each rule, which could lead you to 
reach a different conclusion for advancing living expenses depending on whether the ABA or California rules apply. Another unusual rule tested with this essay 
question is the rule regarding a lawyer having consensual sexual relations with his client. Again, the rules differ depending on whether the ABA or California 
rule is applied. While the ABA prohibits consensual sexual relations with a client unless the relationship predated the representation, in holding with the state 
of California’s general reputation, the California rule is more permissive. 

Note the areas highlighted in bold on the corresponding grid. The bold areas highlight the issues, analysis, and conclusions that are likely required to re-
ceive a passing score on this question. In general, the essay grids are provided to assist you in analyzing the essays, and are much more detailed than what a 
student should create during the exam to organize their response to a question. 
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Issue Rule Fact Application Conclusion 

Fee Agree-
ment 
 

Contingency fees must be in writing, clearly 
state the method for calculating the fee, 
and identify if litigation expenses are to be 
deducted before or after the calculation of 
the contingency fee. 

Advances: L may advance litigation ex-
penses to an indigent client and recover 
the expenses from the contingency fee.  

ABA: Does not allow advances for living 
expenses. 

Cal. rule: Does allow advances for living 
expenses, so long as the advance is a loan 
and not a gift, and the agreement is in 
writing. 

Here, there is a valid contingency fee agreement. 

Since there is a valid contingency fee agreement, the advancement of litigation ex-
penses is proper under both the ABA and Cal. rules. The problem is that the advance-
ment agreement was made orally but it must be in writing since contingency fee agree-
ments must be in writing and clearly state the method of calculation. The advancement 
agreement should have been in writing in the contingency fee agreement and should 
have clearly stated the terms under which the advanced expenses would be repaid. 

L has also advanced living expenses of $1,000 a month. Under the ABA, the advance-
ment of living expenses is prohibited in every circumstance, and doing so would sub-
ject L to discipline. 

Here, it is unclear if the repayment is made before or after L receives his 1/3 recovery, 
or is pre- or post-expenses, the timing of which is necessary under the Cal. rules. 
Again, the problem is that the agreement is oral, which is not permitted under the Cal. 
rule, and thus, L is subject to discipline.  

Fee agreement 
subjects L to 
discipline 
 

Letter to 
Physician 
 

Duty to communicate: L has a duty to rea-
sonably communicate with a client and 
keep him informed of the status of the 
case so the client can make informed deci-
sions. 

Duty of loyalty: L has a duty of loyalty to his 
client. 

L must regularly communicate with his client and relate information about the case’s 
progression so the client has the appropriate information from which to make an 
informed decision. L sent a letter on the side to Client’s doctor without Client’s 
knowledge, assuring Physician full payment of fees from the case recovery. This agree-
ment directly affects the amount Client will receive for her injuries since now a fee to 
Physician will be taken “off the top.” Therefore, L violated his duty to communicate 
because he should have communicated this important information to Client. 

L likely did not act in Client’s best interest when he assured Physician that he would be 
paid out of Client’s case recovery. L overstepped his bounds when he unilaterally decid-
ed that this expense would be taken out of Client’s recovery.  

L violated duty 
to communi-
cate 

Case Valua-
tion 

Duty of care/competence: L shall represent 
the client with the legal knowledge, skill, 

It appears that L seriously misjudged the value of Client’s case in his initial forecast be-
cause Driver had “strong legal defenses.” It is unclear if the inaccurate forecast is the 

L may have 
violated duty of 
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Issue Rule Fact Application Conclusion 

 thoroughness, and preparation reasonably 
necessary. 

result of lack of care or competence. If these defenses are something L should have 
discovered and L did not use the appropriate level of care or skill to discover the defens-
es, L may have violated the duty of care. 

care 

Consensual 
Sex 
 

Prohibits sexual contact between Ls and 
clients unless a preexisting relationship. 

There is no indication L and Client had a preexisting sexual relationship. Further, they 
engaged in sex after consuming two bottles of wine. This is clearly a violation, especially 
since it appears that L was using sex as a means of having undue influence over Client’s 
decision to accept the settlement offer. 

L subject to 
discipline 

Pressure to 
Accept Offer 

Duty of loyalty: L has a duty of loyalty to 
his client. 

L has a duty of loyalty to his client and may 
never place his own interests above that of 
his client.  

Duty of fair dealing to the public and third 
parties. 

L pressured client into accepting a settlement offer when Client expressed reluctance 
to accept the offer. Client had already incurred $10,000 in expenses and the offer was 
only for $15,000. L did not want the case to drag on, so he took Client to an expensive 
dinner where they shared two bottles of wine, and finished the evening with consensu-
al sex.  

L then renegotiated the contingency fee agreement so Physician would not get paid to 
make the agreement more palatable to Client. L counseled client not to pay Physician, 
exposing Client to further liability, which is not in her best interests. Further, this vio-
lates L’s own duty of fairness to the public and third parties since L knows Physician has 
a legitimate claim. 

L seemed to be self-motivated and encouraged the settlement so he could recoup his 
expenses. L violated his duty of loyalty to Client by using undue and improper influence 
to encourage her to settle. 

L is subject to 
discipline 

Settlement 
Offer 

L may take actions to represent the client, 
but L must abide by the client’s decision to 
settle, plea, or waive jury trial after L has 
consulted with the client on the matter. 

The decision to accept the settlement offer, or not, was solely Client’s decision to 
make. While it is not clear if L is giving Client bad advice, at the least L is in violation of 
his ethical duties for using undue influence over Client. 

L is subject to 
discipline 
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Professional Responsibility Question 1 Sample Answer 
July 2006, Question 5 

Fee Agreement 
Contingency Fee 
Contingency fees must be in writing, clearly state the method for calculating the fee, and identify if litigation expenses are to be deducted before or after the 
calculation of the contingency fee. 

Here, according to the facts there is a valid contingency fee agreement. 

Advancement 
A lawyer may advance litigation expenses to an indigent client and recover the expenses from the contingency fee. However, the ABA does not allow a lawyer 
to advance living expenses to a client. California is more permissive and does allow a lawyer to advance living expenses to a client, so long as the advance is 
truly a loan and not a gift, and the agreement is in writing. 

Under both the ABA and California rules a lawyer is allowed to advance litigation expenses to an indigent client and then may recoup the expenses from 
the contingency fee. Since there is a valid contingency fee agreement, the advancement of litigation expenses is proper. However, the problem is that the ad-
vancement agreement was made orally and it must be in writing since contingency fee agreements always must be in writing and clearly state both the meth-
od of calculation and identify whether litigation expenses are to be deducted before or after the calculation of the contingency fee. The advancement agree-
ment here should have been identified in writing in the contingency fee agreement and should have clearly stated the terms under which the advanced ex-
penses would be repaid, including whether the contingency fee calculation would occur before or after the expenses were deducted. 

The lawyer has also advanced living expenses of $1,000 a month to client. Under the ABA the advancement of living expenses is prohibited in every circum-
stance and doing so would subject the lawyer to discipline. 

However, under the California rule a lawyer is permitted to advance living expenses. Such an agreement must be in writing and clearly identify the terms, 
such as when the loan will be repaid. Here, it is unclear if the repayment of living expenses would be made before or after Lawyer receives his 1/3 contingency 
fee recovery, or is before or after the expenses advanced, as noted above. Again, the problem is that the agreement is oral and an oral agreement is not per-
mitted under the California rule, thus Lawyer is subject to discipline. 

Letter to Physician 
Duty of Communication  
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A lawyer has a duty to reasonably communicate with a client and keep him informed of the status and progression of the case so the client has appropriate 
information from which to make an informed decision. 

Lawyer sent a letter on the side to Client’s doctor without Client’s knowledge, assuring Physician that he would receive full payment of his medical fees 
from Client’s case recovery. This agreement directly affects the amount Client will receive for her injuries from the accident since now a fee to Physician will be 
taken “off the top” of any monetary recovery. Therefore, Lawyer violated his duty to communicate because he should have communicated this important in-
formation to Client so Client would have appropriate information from which to make decisions about the case. 

Duty of Loyalty 
A lawyer has a duty of loyalty to his client. 

Lawyer likely did not act in Client’s best interest when he assured Physician that he would be paid out of Client’s case recovery. The lawyer overstepped his 
bounds when he unilaterally decided that Physician’s expense for medical bills would be taken out of Client’s recovery. Lawyer violated the duty of loyalty. 

Case Valuation 
Duty of Care/Competence 
A lawyer has a duty of care and competence such that the lawyer shall represent the client with the legal knowledge, skill, thoroughness, and preparation rea-
sonably necessary. 

It appears that Lawyer seriously misjudged the value of Client’s case in his initial forecast because he did not anticipate that Driver had “strong legal de-
fenses.” It is unclear if the inaccurate forecast was the result of Lawyer’s lack of care or competence. If these defenses are something Lawyer should have dis-
covered and Lawyer did not use the appropriate level of care or skill to discover the defenses, Lawyer may have violated the duty of care. 

Consensual Sex 
The rules prohibit sexual contact between lawyers and clients unless they had a preexisting sexual relationship that predates the lawyer’s representation of the 
client.  

Lawyers are prohibited from engaging in sexual relationships with their clients, unless the sexual relationship predates the commencement of the lawyer-
client relationship. There is no indication that Lawyer and Client had a preexisting sexual relationship. Further, they engaged in sex after consuming two bottles 
of wine at an expensive dinner orchestrated by Lawyer as a ploy to get Client to settle her case. This is clearly an ethical violation. Further, it appears that Law-
yer’s excessive use of wine would have been undue influence on the client to engage in the sexual relationship. Lawyer was using sex as a means of coercion 
and undue influence over Client’s decision to accept the proposed settlement offer, which is clearly improper. Lawyer is subject to discipline. 

Pressure to Accept Offer 
Duty of Loyalty  
A lawyer has a duty of loyalty to his client and may never place his own interests above the interest of the client.  
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Here, Lawyer pressured client into accepting a settlement offer when Client expressed reluctance to accept the offer. Client had already incurred $10,000 
in expenses and the offer was only for $15,000, so it does not seem like a good offer. Lawyer did not want the case to drag on, so he took Client to an expen-
sive dinner where they shared two bottles of wine, and finished the evening with consensual sex. Lawyer seemed to be self-motivated and encouraged the 
settlement so he could recoup his expenses from the settlement. Lawyer violated his duty of loyalty to Client by using undue and improper influence to en-
courage her to settle. Lawyer seems more interested in his own interest than in Client’s, and that is a violation of the duty of loyalty. 

Duty of Fair Dealing  
A lawyer has a duty of fair dealing to the public and third parties. 

In an attempt to get Client to accept the settlement offer, Lawyer then renegotiated the contingency fee agreement so Physician would not get paid to 
make the agreement more palatable to Client. Lawyer counseled client not to pay Physician, exposing Client to further liability, which is not in her best inter-
ests since Physician seems to have a legitimate claim to payment for medical treatment. Further, this behavior violates Lawyer’s own duty of fairness to the 
public and third parties since Lawyer knows Physician has a legitimate claim, and now Lawyer is scheming to prevent Physician from receiving payment. Lawyer 
is subject to discipline. 

Settlement Offer 
A lawyer may take actions to represent the client, but the lawyer must abide by the client’s decision to settle, plea, or waive jury trial after the lawyer has con-
sulted with the client on the matter. 

Client has the right to make the substantive decisions regarding her case, including settlement, and the lawyer is responsible for employing the appropriate 
legal strategy. Lawyer may give recommendations that are in the client’s best interest. The lawyer must act in good faith. The decision to accept the settlement 
offer, or not, was solely Client’s decision to make. While it is not clear if Lawyer is giving Client bad advice, at the least Lawyer is in violation of his ethical duties 
for using undue influence over Client. Lawyer is subject to discipline. 
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Professional Responsibility Question 2 
July 2011, Question 4 

Austin had been a practicing physician before he became a lawyer. Although he no longer practices medicine, he serves on a local medical association commit-
tee that works to further the rights of physicians to be compensated fairly by health insurance providers. The committee develops recommendations, but its 
members do not personally engage in public advocacy. Austin is a close friend of several of the other physicians on the committee, though as a lawyer he has 
never represented any of them. 

In his law practice, Austin represents BHC Company, a health insurance provider. BHC has been sued in a class action by hundreds of physicians, including 
some of Austin’s friends, for unreasonable delay, and denial and reduction of reimbursements for medical services. Austin initially advised BHC that he was not 
confident it had a defense to the lawsuit. After further research, however, Austin discovered that a stated policy of the health care law is the containment of 
health care costs. He advised BHC that he could plausibly argue that reimbursements to physicians may legally be limited to avoid a dramatic increase in the 
health insurance premiums of patients. He explained that he would argue for a modification of existing decisional law to allow such a result based on public 
policy. 

When Bertha, counsel for the class of physicians, heard the defense Austin planned to assert in the lawsuit, she wrote him a letter stating that if he pre-
sented that defense she would report him to the state bar for engaging in a conflict of interest.  

1. What, if any, ethical violations has Austin committed as an attorney? Discuss.  
2. What, if any, ethical violations has Bertha committed? Discuss. 

Answer according to California law and ABA authorities. 
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Professional Responsibility Question 2 Assessment 
July 2011, Question 4 

This professional responsibility essay question covers the frequently tested topics of the duty of loyalty, conflict of interest, and the duty of confidentiality. It 
also covers the less frequently tested topic of an attorney’s duty to report the ethical violations of other attorneys. As is the current pattern of testing, the ABA 
rule and the California rule are different so the application of the two rules to the facts of this case leads to two opposite results.  

This professional responsibility essay question also calls for a very thorough analysis of the frequently tested topic of conflict of interests. The question is 
somewhat atypical in that the attorney himself has a conflict with the interest of his client, rather than the conflict involving the attorney’s representation of 
some other party. The attorney has a conflict as a result of his service on a committee that has a professed goal that is diametrically opposed to the goals of 
the attorney’s client. Attorney has a further conflict in that the attorney is a personal friend with some of the plaintiffs involved in class action litigation against 
his client. 

Another interesting topic covered by this question is the duty of a lawyer to not bring or defend frivolous proceedings, since the facts here indicate the 
strategy being employed by the attorney is a long shot and he originally did not think there was any appropriate defense to the class action lawsuit. Since a 
lawyer may make a good faith argument for the extension or modification of existing law based on public policy, the attorney’s conduct is ultimately accepta-
ble and there is no ethical violation. Remember, in the essay it is your job to prove or disprove, and even though there is no ethical violation in this case, there 
still must be a full factual discussion and application before you reach that conclusion.  

Note the areas highlighted in bold on the corresponding grid. The bold areas highlight the issues, analysis, and conclusions that are likely required to re-
ceive a passing score on this question. 
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Issue Rule Fact Application Conclusion 

Call #1: Austin 

Duty of Loyalty Duty of loyalty: L has a duty of 
loyalty to his client and may not 
place his own interests, or those of 
a third party above the interests of 
his client. 

Austin’s client is BHC, and thus Austin owes a duty of loyalty to BHC. As a health 
insurance provider, BHC is interested in minimizing payments to physicians in pur-
suit of making a profit. The less BHC pays doctors, the more competitive they are in 
the market and the more money they can make. Further, BHC has an interest in 
winning the class action lawsuit. 

Austin has a po-
tential violation; 
see below 

Conflict of Interest Conflict of interest: L may not have 
a conflicting interest himself to his 
client. A concurrent conflict of 
interest exists if there is a signifi-
cant risk that the representation of 
one or more clients will be material-
ly limited by L’s responsibilities to 
another client, a former client, or a 
third person or by a personal inter-
est of L. 

Where there is a conflict, L may 
represent the clients only if L rea-
sonably believes there will not be 
an adverse effect, and the client 
consents in writing after consulta-
tion. 

 

Austin is a former physician, though he no longer practices medicine. He also serves 
on a local medical association committee that works to further the rights of physi-
cians to be compensated fairly by health insurance providers, though he does not 
engage in public advocacy. BHC’s interests are directly in opposition to the goals of 
the committee on which Austin serves. 

If Austin reasonably believes the conflict presented by his service to the committee 
would not have an adverse effect on BHC, he may continue to represent BHC as 
long as BHC is fully informed of the conflict and consents. It may not be reasonable 
to believe that Austin’s conflict would not be adverse to BHC since this issue seems to 
be one he feels very strongly about. Austin will likely argue that he can compart-
mentalize his life and that advocating for fairness in health insurance compensation 
to doctors is not opposed to the work he does for his client, ensuring compliance 
with existing law while paying no more than required under the law. Even if the laws 
are changed, it will change for all health care providers and won’t put BHC at a com-
petitive disadvantage. But, it is difficult to believe Austin could put aside his strong 
personal beliefs on the topic. 

If reasonable, full 
disclosure and 
written consent 
are required 

  Assuming it is reasonable and BHC would consent to Austin’s conflict, Austin must 
make a full disclosure and get written consent. It does not appear Austin did either 
of these things, and Austin is subject to discipline. 

If reasonable, full 
disclosure and 
written consent 
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Issue Rule Fact Application Conclusion 

Austin also counts many physicians among his friends, including several plaintiffs of 
the class action suit in which he is representing BHC. Friendship is a personal inter-
est to L and though it should not have an effect on  
his representation of BHC, Austin may find his enthusiasm to diligently and zealously 
represent BHC wane. Austin may have to depose or cross examine a friend, which 
would make adequate representation of BHC very difficult. 

In light of the conflicts of interest, it would be best if Austin withdrew from repre-
senting BHC.  

are required 
 

Duty of Confidentiali-
ty 

Duty of confidentiality: L shall not 
reveal information relating to the 
representation of a client. 

It would be difficult for Austin to participate in his board duties without discussing his 
representation of BHC. Should Austin do so, he would be in violation of the duty of 
confidentiality. On the facts, he does not appear to be in violation. 

No violation 

Duty of Candor to the 
Court 

Duty of candor: L shall not bring or 
defend a proceeding unless there is 
a basis in law and fact for doing so 
that is not frivolous. 

At first Austin thought he had no defense to BHC’s case. But, after further research he 
believed he could make a good argument based on public policy. However, L is per-
mitted to make a good faith argument for the extension or modification of existing 
law based on public policy. It appears that Austin’s legal strategy is arguing for the 
extension of law based in good faith, which is permitted, even if the argument is a 
“long shot.” Austin may ethically go forward with his argument, even if he is not 
sure of success. 

No basis for ethi-
cal violation 

Call #2: Bertha 

Duty to Report Ethical 
Violations 

ABA: L has an ongoing duty to 
report ethical violations of another 
L. 

Cal. rule: Permits, but does not 
require, the reporting of ethical 
violations. 

Since Austin does have an irreconcilable conflict of interest, Bertha should have 
immediately reported him to the ABA. Her failure to do so results in an ethical 
violation for Bertha. In Cal. reporting ethical misconduct is only permissive, not 
required, so Bertha has no Cal. violation. 

ABA: ethical 
violation 
Cal.: no ethical 
violation 
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Issue Rule Fact Application Conclusion 

Threats L has a duty of fairness to opposing 
counsel and the court. 

ABA: Does not have a rule on point. 

Cal. rule: Prohibits a lawyer from 
threatening to present criminal, 
administrative, or disciplinary 
charges to obtain an unfair ad-
vantage in a civil dispute. 

[This concept may have been 
called a number of things and been 
acceptable. Both published passing 
student answers had the ABA rule 
wrong. The key was the analysis.] 

Under the Cal. rule, Bertha is threatening Austin with reporting an ethical violation 
as a means of preventing him from presenting a valid defense. This type of black-
mail is not permitted and violates the duty of good faith and fairness owed to op-
posing counsel and the court.  

Ethical violation 
subject to disci-
pline 
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Professional Responsibility Question 2 Sample Answer 
July 2011, Question 4 

1. Austin 
Duty of Loyalty 
A lawyer has a duty of loyalty to his client. 

A lawyer has a duty of loyalty to his client and may not place his own interests, or those of a third party above the interests of his client. Austin’s client is 
BHC, and thus Austin owes a duty of loyalty to BHC. As a health insurance provider, BHC is interested in minimizing payments to physicians in pursuit of making 
a profit, remaining competitive in the marketplace, and maintaining a viable business. The less BHC is able to pay the doctors that provide the medical services 
to BHC’s insureds, the more competitive they are in the market and the more money they can make. Further, since BHC has been sued by hundreds of doctors 
for unreasonable delay and improper payments, BHC has an interest in winning the class action lawsuit. Austin has a potential conflict of interest violation (see 
below), which may prevent him from maintaining his duty of loyalty to BHC. 

Conflict of Interest 
A lawyer may not have a conflicting interest to his client. A concurrent conflict of interest exists if there is a significant risk that the representation of one or 
more clients will be materially limited by the lawyer’s responsibilities to another client, a former client, or a third person, or by a personal interest of the law-
yer. 

Austin is a former physician, though he no longer practices medicine. Austin also serves on a local medical association committee that works to further the 
rights of physicians to be compensated fairly by health insurance providers, though he does not actually engage in public advocacy. BHC’s interest in keeping 
their payments to doctors low is in direct opposition to the goals of the committee on which Austin serves. 

Where there is a conflict, the lawyer may represent the client only if the lawyer reasonably believes there will not be an adverse effect, and the client con-
sents in writing after consultation. If Austin reasonably believes that the conflict presented by his service to the committee would not have an adverse effect 
on BHC, he may continue to represent BHC as long as BHC is fully informed of the conflict and consents to Austin’s representation in writing. It may not be rea-
sonable to believe that Austin’s conflict would not be adverse to BHC since the issue of payment to doctors seems to be one about which he feels very strongly 
as a former doctor and volunteer on the committee. Austin will likely argue that he can compartmentalize his life and that advocating for fairness in health 
insurance compensation to doctors is not opposed to the work he does for his client BHC, in which he ensures compliance with existing law but that BHC pay 
no more than required under the law. If the laws regarding payments to doctors are changed, it will change for all health care providers and won’t put BHC at a 
competitive disadvantage, so in that way it would not harm BHC’s interest. However, it is still difficult to believe Austin could put aside his strong personal be-
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liefs on the topic. 
Assuming it is reasonable that Austin’s conflict would not have an adverse effect on BHC and that BHC would consent to the conflict, Austin must make a 

full disclosure and get written consent from BHC. It does not appear that Austin got informed written consent, and thus Austin is subject to discipline. 
Austin also counts many physicians among his friends, including several plaintiffs of the class action suit in which he is representing BHC. Friendship is a 

personal interest to a lawyer and, though it should not have an effect on his representation of BHC, Austin may find his enthusiasm to diligently and zealously 
represent BHC wane in the face of opposition from his friends. Austin may have to depose or cross examine a friend, which would make adequate representa-
tion of BHC very difficult. 

In light of the conflicts of interest noted above, it would be best if Austin withdrew from representing BHC. 

Duty of Confidentiality 
A lawyer shall not reveal information relating to the representation of a client. 

A lawyer must keep confidential any client communications. It would be difficult for Austin to participate in his board committee duties without discussing 
his representation of BHC. Should Austin do so, he would be in violation of the duty of confidentiality. 

Duty of Candor to the Court 
A lawyer shall not bring or defend a proceeding unless there is a basis in law and fact for doing so and the claim is not frivolous. A lawyer may not bring an un-
warranted claim. 

At first Austin thought he had no defense to BHC’s case. But, after further research he believed he could make a good argument based on public policy in-
terests. A lawyer is permitted to make a good faith argument for the extension or modification of existing law based on public policy considerations. It appears 
that Austin’s legal strategy is to argue for the extension of law based in good faith, which is permitted, even if the argument is a “long shot.” Austin may ethi-
cally go forward with his argument, even if he is not sure of success. There is no basis for an ethical violation on these grounds. 

2. Bertha 
Duty to Report 
Under the ABA a lawyer has an ongoing duty to report ethical violations of another lawyer. The California rule permits, but does not require, the reporting of 
ethical violations. 

Under the ABA, a violation of ethical rules must be reported immediately. Since Austin does have an irreconcilable conflict of interest pursuant to his repre-
sentation of BHC, Bertha should have immediately reported him to the ABA. Her failure to do so results in an ethical violation for Bertha. In California, report-
ing ethical misconduct is only permissive, and not required, so Bertha has no violation under application of the California rule. 

Threats 
A lawyer has a duty of fairness to opposing counsel and the court. In California a lawyer is prohibited from threatening to present criminal, administrative, or 
disciplinary charges in order to obtain an unfair advantage in a civil dispute. The ABA does not have a companion rule. 
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Under application of the California rule, Bertha is threatening Austin with reporting an ethical violation as a means of preventing him from presenting a val-
id defense on BHC’s class action lawsuit. This type of blackmail is not permitted and violates the duty of good faith and fairness owed to opposing counsel and 
the court. Bertha is subject to discipline.  
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Professional Responsibility Question 3 
July 2013, Question 1 

Patty was hit by a car, whose driver did not notice her because he was texting. Joe, a journalist, wrote a story about Patty’s “texting” accident. Patty contacted 
Tom, a real estate attorney, and asked him to represent her in a claim against the driver. Tom agreed, and entered into a valid and proper contingency fee 
agreement. Tom later told Patty that he had referred her case to Alan, an experienced personal injury attorney, and she did not object. Unknown to Patty, Alan 
agreed to give one-third of his contingency fee to Tom.  

Thereafter, Alan sent a $200 gift certificate to Joe with a note stating: “In your future coverage of the ‘texting’ case, you might mention that I represent Pat-
ty.”  

Patty met with Alan and told him that Walter, a homeless man, had seen the driver texting just before the accident. Alan then met with Walter, who was 
living in a homeless shelter, and said to him: “Look, if you will testify truthfully about what you saw, I’ll put you up in a hotel until you can get back on your 
feet.”  

1. What ethical violation(s), if any, has Tom committed? Discuss.  
2. What ethical violation(s), if any, has Alan committed? Discuss.  

Answer according to both California and ABA authorities.  
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Professional Responsibility Question 3 Assessment 
July 2013, Question 1 

This question provides a nice opportunity to engage in some role playing and display to the bar graders that you understand how the ethics rules work in a real 
life situation. In this question a client asks a lawyer to represent her in a case in which the attorney has no experience. This is a very typical situation in which a 
new lawyer may find herself, so it is important that you can display that you understand the ethical obligations of a novice lawyer in that situation. 

This question also has the inexperienced lawyer referring the case to another lawyer who is experienced in the type of case presented. Again, this is a typi-
cal situation in which new lawyers regularly find themselves. Of course, the lawyer in the fact pattern has bungled the fee agreement and the referral, which 
provides the bar exam taker with much opportunity to explain how the referral should have been properly handled. 

Sometimes in a professional responsibility question, the facts don’t clearly lead to the discussion of any particular rule and several rules could be violated 
by the behavior in question. For example, here the referral attorney engages in some questionable behavior with a reporter and a case witness. There could be 
a lot of rules a bar exam taker could use to anchor the discussion on either of these points, but what is really important is the factual discussion of the unethi-
cal behavior. If you are ever not sure which rule to use in your analysis, you can always use a general rule, such as the duty of fairness (to the profession, to 
opposing counsel, etc.) and then be sure to include robust analysis of the facts. Don’t let your uncertainty about which rule to use deter you from jumping into 
a full factual discussion. That is usually where most of the points are. As you can see from the bolding on the corresponding grid, sometimes the rule to use is 
unclear and many rules would work equally well, but the unethical behavior itself is a clear violation and easy to analyze. Don’t agonize over it; pick a rule that 
works given the facts and dive into the factual analysis. You’ll get most, if not all, of the points for that issue. 

Note the areas highlighted in bold on the corresponding grid. The bold areas highlight the issues, analysis, and conclusions that are likely required to re-
ceive a passing score on this question. 
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Issue Rule Fact Application Concl 

1. What ethical violations has Tom committed? 

Agreement to represent Patty 

Duty of Compe-
tence/ Care 

A lawyer shall represent the client with the 
legal knowledge, skill, thoroughness, and 
preparation reasonably necessary. 

A lawyer may acquire the skills to become 
competent or associate with an experienced 
attorney. 

Patty’s claim is in tort for a car accident and Tom is a real estate attorney, which is not 
related to personal injury law. Tom should not have agreed to take a case in an area he 
had no knowledge of, though he could have acquired skill in this area, or associated 
with an attorney experienced in personal injury.  

Tom could have associated with Alan, an experienced personal injury attorney, but 
instead, Tom referred the entire case to Alan after accepting it, which is likely impermis-
sible. 

Tom likely 
breached the 
duty of com-
petence 

Referring Patty’s case to Alan 

Referral Agree-
ments and Fees 

A reciprocal referral agreement between 
lawyers is permissible if it is not exclusive and 
the client is informed of the agreement. 

ABA: Referral fee or gift is not permitted 

Cal: A referral gift is permitted if it was not 
given as consideration. 

There is no indication here of an exclusive reciprocal agreement between Tom and Alan. 

Tom did not get Patty’s informed consent for his referral to Alan because he told her 
about the referral after the fact. 

Since Alan is giving 1/3 of his contingency fee to Tom, it is more accurately classified as 
fee splitting than as a referral fee. However, under the ABA rule, a referral fee is not 
allowed, and under the Cal rule, a gift is permitted if it was not given in exchange for 
the referral. 

The referral 
to Alan was 
improper 

Fee Splitting 
among Lawyers 

Division of fees between lawyers who are not 
in the same firm may be made: 

ABA: Only if the division is proportionate, the 
client consents in writing, and the total fee is 

Alan agreed to give Tom 1/3 of his contingency fee, which amounts to fee splitting 
among lawyers not in the same firm. Tom did not get Patty’s consent in writing, in-
formed or otherwise, for the fee splitting since Patty knew nothing about the fee split-
ting arrangement, in violation of both the ABA and Cal rules. 

The fee split-
ting agree-
ment was 
improper 
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reasonable. 

Cal: Only if written agreement between law-
yers to divide fee, client consents in writing 
after full written disclosure that fees will be 
divided along with identity of the lawyers 
and division terms, and total fee is not in-
creased by the division. 

Further, under the ABA the fee division is not proportionate to their work since Tom did 
nothing other than secure the client in exchange for 1/3 of the total recovery.  

It is unclear if the total fee is reasonable since the total contingency fee % is unknown, 
but it appears that the total amount was not increased to accommodate Tom’s 1/3 
share.      

Duty of Communi-
cation 

A lawyer shall communicate with the client, 
reasonably consult with the client, and keep 
her informed of the status of the case. 

Tom did not consult with Patty before referring the case to Alan or inform Patty that he 
had no experience in personal injury. Patty’s agreement after the fact does not excuse 
the violation. 

Tom 
breached the 
duty of com-
munication 

Duty of Confidenti-
ality 

A lawyer may not reveal confidential infor-
mation. 

In referring the case to Alan, Tom likely had to disclose confidential information and did 
so without Patty’s consent. 

Tom 
breached the 
duty of confi-
dentiality  

Contingency Fee 
Agreement 

A contingency fee agreement must be in 
writing, be signed by the client, state the 
method by which the fee is determined, and 
state the expenses to be deducted from 
recovery. 

Tom and Patty entered into a “valid and proper contingency fee agreement.” Contingency 
fee agree-
ment was 
proper 

2. What ethical violations has Alan committed? 

Fee agreement regarding representing Patty 

Referral Fees and 
Agreements 

Rule supra For the same reasons discussed above with Tom, Alan has violated the rules. Accepting the 
referral was 
improper 
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Fee Splitting Rule supra For the same reasons discussed above with Tom, Alan has violated the rules. The fee split-
ting agree-
ment was 
improper 

Contingency Fee 
Agreement 

Rule supra 

Cal: requires the lawyer and client to sign the 
agreement. 

Alan should have Patty sign a new contingency agreement with him to avoid any dis-
pute. 

California also requires Alan to sign the new agreement.  

Alan needed a 
new contin-
gency fee 
agreement 

$200 gift from Alan to Joe 

Duty of Fair-
ness/Candor 

An attorney owes a duty to the legal profes-
sion to maintain the public confidence, digni-
ty, and efficiency of the legal system and legal 
profession. 

The $200 gift to a journalist suggests that Alan is trying to influence coverage of case, 
which seems more like a bribe and is unethical because it is not the type of conduct that 
promotes public confidence in the profession. 

[Any discussion of the inappropriateness of the gift would be acceptable here.] 

Alan’s behav-
ior is unethi-
cal 

Advertising Advertising must not be false or misleading. Alan is essentially asking for free advertising, which could be misleading to the public 
since future coverage of the texting case may not be unbiased because of Alan’s pay-
ment. Joe’s case coverage probably wouldn’t contain Alan’s office address, nor be la-
beled as an ad. 

Alan’s behav-
ior in paying 
for newspa-
per coverage 
is unethical 

Solicitation A lawyer may not conduct in-person, live 
telephone, or real-time electronic contact. 

No violation here because newspaper coverage and ads do not constitute direct solicita-
tion. 

No violation 
of solicitation 
rules 

Alan’s meeting with Walter 

Duty of Fairness 
 
 

A lawyer shall not unlawfully obstruct evi-
dence or request others to refrain from giving 
relevant information to opposing counsel. 

It would be unfair to pay Walter money in exchange for favorable testimony. By offer-
ing to pay for a hotel until Walter, who is homeless, “gets back on his feet,” Alan is 
essentially paying for his testimony since this expense goes far beyond paying for 

Alan has 
breached his 
ethical duties 
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Improper Influence 
on Witness 

Cal: A lawyer may not pay a witness for his 
testimony, but a lawyer may pay a witness’s 
reasonable expert fees and expenses incurred 
while testifying. 

reasonable witness expenses. 

Further, Walter may be so influenced that he is disinclined to talk to driver’s lawyer 
because of the financial incentive, or may be harder to locate since he would move from 
the homeless shelter, which is unfair to the opposing party.  

However, Alan has asked for Walter’s “truthful testimony” so he does not appear to be 
soliciting perjury, but it appears that his offer of shelter is dependent on Walter’s tes-
timony, so it appears improper nonetheless. 

Many headings would be acceptable so long as there was a sufficient factual discussion 
of Alan’s improper attempt to influence Walter’s testimony.] 

by offering 
payment to 
Walter 
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Professional Responsibility Question 4 
February 2016, Question 3 

Contractor and Lawyer had been in a consensual sexual relationship for months. Contractor could not afford to hire an experienced lawyer to defend him 
against Plaintiff’s complex construction defect case and to bring a cross-complaint. Contractor told Lawyer, who had never handled such matters, that he 
wouldn’t sue her for malpractice if she would defend him for half her regular rate. Lawyer felt pressured because of their relationship.  

Lawyer told Contractor she would defend him for half-price, but she would only bring his cross-complaint on contingency at her regular rate of 30 percent 
of any recovery. Contractor agreed. Although they continued to have sexual relations, their personal relationship deteriorated. Lawyer forgot to make a sched-
uled court appearance in the case.  

At trial Plaintiff lost, and Contractor won $100,000 on his cross-complaint. Lawyer deposited the $100,000 in her Client Trust Account. She told Contractor 
she would send him $70,000. Contractor said Lawyer must send an additional $15,000 because she agreed to represent him for half-price on everything, in-
cluding the contingency fee.  

1. Did Lawyer commit any ethical violation by agreeing to represent Contractor? Discuss.  
2. Did Lawyer commit any ethical violation by failing to make the court appearance? Discuss.  
3. What should Lawyer do with the money in the Client Trust Account? Discuss.  

Answer according to California and ABA authorities.  
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Professional Responsibility Question 4 Assessment 
February 2016, Question 3 

This is a comparatively easy professional responsibility question, which was a gift since it was the last question in the morning session. As usual, there are very 
specific question calls and you are asked to answer applying both ABA and California law. It is worth noting that both released passing answers were a scant 
four pages each. 

Professional responsibility is a subject that lends itself to a robust factual discussion. Typically, it is perfectly acceptable to discuss the gist of the rule in more 
general terms compared to the specificity needed for other subjects. However, what is important is a full discussion of the lawyer’s conduct and why it is or is 
not a violation of the professional responsibility rules and standards applying both the ABA and California rules. This question raises the issue of Lawyer’s sexu-
al relationship with her client. While that relationship is not a violation of the rules, it is important to use that relationship as the basis for a good factual dis-
cussion of how it impacts her duties of competence, loyalty, and diligence to her client. There is also a lot of opportunity to analyze the many deficiencies in 
the fee agreement. Notice that all calls of the questions are not created equal. The first call has many more issues to discuss than the second and third calls.  

In recent years the bar examiners have seemed to focus their questions on the particular areas of law where the rules differ between the ABA Model Rules 
and/or the ABA Code and the California rules, and this question is no exception. This type of a question necessarily requires a full recitation of each rule, includ-
ing the identification of whether the rule is ABA or California, and a full discussion of the facts as applied to each of the differing rules. Where the rules are sub-
stantially similar, it is not necessary to identify the separate rules in the answer. However, it is key to make the distinction where the rules differ. 

Finally, make note of the areas highlighted in bold on the corresponding grid. The bold areas highlight the issues, analysis, and conclusions that are likely 
required to receive a passing score on this question. 



Professional Responsibility Practice Essays, Answer Grids, and Sample Answers  

24 
 

 

Issue Rule Fact Application Concl 

1. Lawyer representing Contractor 

Sexual Relationships 
with Clients 

A lawyer shall not have sexual relations with a client 
unless a consensual sexual relationship existed before 
the lawyer-client commenced. 

 

Lawyer and Contractor had a pre-existing sexual relationship 
for months prior to Lawyer agreeing to represent Contractor, 
so the relationship does not automatically violate the rules. 

However, the sexual relationship may impact other professional 
responsibility duties as described below. 

The sexual relation-
ship itself is permissi-
ble, unless it caused 
Lawyer to perform 
incompetently 

Duty of Loyalty 

Conflict of Interest 
A lawyer has the duty of loyalty to put the interest of 
the client above all other interests and avoid conflicts 
of interest. 

A conflict of interest exists when there is a significant 
risk that the representation of the client will be materi-
ally limited by the lawyer’s personal interest. 

A lawyer may still represent if the lawyer reasonably 
believes competent and diligent representation will not 
be affected and the client gives informed, written con-
sent. 

 

Lawyer’s own interest in her sexual relationship with Con-
tractor could materially limit her competent representation 
of Contractor since it is difficult to separate the personal rela-
tionship from the professional.  

Lawyer felt pressured to take on Contractor’s case because of 
their relationship, despite her inexperience in complex con-
struction defect cases, which could violate her duty to her 
client. 

Lawyer should have notified Contractor about the potential 
conflict of interest inherent in their sexual relationship and 
obtained informed written consent. Since it appears her per-
sonal conflict materially limited her representation of Contrac-
tor, she is in violation of the duty of loyalty. 

Lawyer has likely vio-
lated her duty of loyal-
ty. 

Duty of Competence  A lawyer shall represent the client with the legal 
knowledge, skill, thoroughness, and preparation rea-
sonably necessary. 
A lawyer may associate with more experienced counsel 
or dedicate the time and effort to learn the new prac-
tice area and become competent. 

Lawyer agreed to represent Contractor in a complex con-
struction defect case, despite not having any experience with 
this type of case.  

There is no indication Lawyer has taken any measures to 
educate herself in the construction defect field or associate 
with an experienced attorney. Accordingly, Lawyer is not 

Lawyer has violated 
the duty of compe-
tence 
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Issue Rule Fact Application Concl 

competent to handle this type of case. 

Limiting Malpractice 
Liability 

ABA: A lawyer may not agree to limit her malpractice 
liability to the client unless lawyer advises the client in 
writing to seek independent legal counsel.  

Cal: A lawyer may not prospectively limit malpractice 
liability. 

There is no indication that Lawyer advised Contractor to seek 
the opinion of independent counsel, so Lawyer has violated 
both the ABA rule, for not advising him to seek independent 
counsel, and the Cal rule, which disallows limits on liability. 

Lawyer has violated 
the rules limiting mal-
practice liability 

Fee Agreement ABA: Fees must be reasonable, considering factors 
including the experience and ability of the lawyer; the 
time, labor, novelty, difficulty, and skill involved; and 
whether the fee is fixed or contingent, and this must be 
communicated to the client, preferably in writing. 

Cal: Fees must not be illegal or unconscionable. 

Cal: Fee agreements over $1,000 must be in writing, 
except if the client is a corporation, the legal services 
are of the same kind performed previously, or there is 
an emergency. 

Lawyer agreed to accept half her regular rate to defend Con-
tractor against a complex construction defect case, which 
seems reasonable, and not unconscionable. However, given 
that she was completely inexperienced in construction defect, 
it may not have been reasonable. 

The agreement regarding the defense of the construction defect 
suit was not reduced to a writing, which is acceptable under the 
ABA rule. However, since Contractor is not likely a corporation, 
Lawyer has not performed similar services for him since this is the 
first time she’s represented him, and the amount of fees was 
likely over $1,000, the agreement needed to be in writing to 
satisfy the Cal. Rule.  

The fee agreement 
needed to be in writ-
ing to satisfy the Cal 
rule 

Contingency Fee 
Agreement 

A contingency fee agreement must be in writing; 
signed by the client, state the method by which the fee 
is determined; state expenses to be deducted from 
recovery and whether they are to be deducted before or 
after the contingent fee is calculated. 

Cal: The lawyer must sign agreement and state that the 
fee is negotiable. 

A 30% contingency fee agreement seems reasonable, but it 
may not have been if it was the result of duress or undue 
influence. 

The contingency fee agreement on the cross complaint need-
ed to be in writing and signed by the client, but there is no 
indication of a writing here. Further, Lawyer failed to clarify 
the expenses to be deducted from recovery and whether they 
would be deducted before or after the fee calculation.  

The contingency fee 
agreement violates 
the ABA and Cal rule 
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Issue Rule Fact Application Concl 

The Cal rule also requires the lawyer sign the agreement and 
that the client be notified the fee is negotiable, neither of 
which happened here. 

2. Failure to make court appearance 

Duty of Compe-
tence/Care 
Duty of diligence 

A lawyer shall represent the client with the legal 
knowledge, skill, thoroughness, and preparation rea-
sonably necessary.  

Cal: A lawyer must not intentionally, recklessly, with 
gross negligence, or repeatedly fail to perform legal 
services with competence. 

A lawyer shall act with reasonable diligence and 
promptness in representing a client. 

It appears that Lawyer missed the court appearance because 
of the deterioration of her sexual relationship with Contractor. 
Failure to attend a scheduled court appearance would be a 
breach of the ABA duty of care, but may not rise to the level 
of intentionally, recklessly, or repeatedly failing to perform, 
as required under Cal. Rule.  

A reasonably diligent lawyer would attend all court appear-
ances. Failure to make the court appearance is also a viola-
tion of the duty of diligence. 

Lawyer likely breached 
the duty of diligence. 

3. Client trust account 

Fee Dispute When there is a fee dispute with a client, the lawyer 
must send undisputed portion to client promptly and 
keep disputed portion in client trust account until dis-
pute is resolved. 

Since there was no dispute as to $70,000 of the $100,000 
Contractor won on his cross-complaint with a 30% contingency 
fee, Lawyer must promptly send the undisputed portion to 
Contractor. Contractor claims the contingency fee is ½ price, 
which is 15%, so Lawyer may pay herself $15,000, which is 
undisputedly owed to her as a fee for her services. The re-
maining $15,000 must remain in the client trust account, 
pending resolution of the dispute. 

Lawyer should pay 
Contractor $70K, pay 
herself $15K and leave 
$15K in the client trust 
account. 
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Professional Responsibility Question 5 
February 2005, Question 4 

Ann represents Officer Patty in an employment discrimination case against City Police Department (“Department”) in which Patty alleges that Department re-
fused to promote her and other female police officers to positions that supervise male police officers. Bob represents Department. 

At Patty’s request, Ann privately interviewed a male police captain, Carl, who had heard the Chief of Police (Chief) make disparaging comments about 
women in Department. Carl told Ann that Chief has repeatedly said that he disapproves of women becoming police officers, routinely assigns them clerical 
work, and would personally see to it that no female officer would ever supervise any male officer. Carl met with Ann voluntarily during his non-work hours at 
home. Ann did not seek Bob’s consent to meet with Carl or invite Bob to be present at Carl’s interview.  

When Bob saw Carl’s name as a trial witness on the pretrial statement, he asked Chief to prepare a memo to him summarizing Carl’s personnel history and 
any information that could be used to discredit him. Chief produced a lengthy memo containing details of Carl’s youthful indiscretions. In the memo, however, 
were several damaging statements by Chief reflecting his negative views about female police officers. In the course of discovery, Bob’s paralegal inadvertently 
delivered a copy of Chief’s memo to Ann. Immediately upon opening the envelope in which the memo was delivered, Ann realized that it had been sent by 
mistake. At the same time, Bob’s paralegal discovered and advised Bob what had happened. Bob promptly demanded the memo’s return, but Ann refused, 
intending to use it at trial.  

1. Did Ann commit any ethical violation by interviewing Carl? Discuss.  
2. What are Ann’s ethical obligations with respect to Chief’s memo? Discuss.  
3. At trial, how should the court rule on objections by Bob to the admission of Chief’s memo on the grounds of attorney-client privilege and hearsay? Dis-

cuss. 
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Professional Responsibility Question 5 Assessment 
February 2005, Question 4 

This essay question covers some crossover evidence issues, in addition to the professional responsibility issues. The first two calls of the question concern how 
zealously a lawyer may represent his client when doing so conflicts with other ethical duties that are imposed on the lawyer.  

The first call addresses the issue of the limitations imposed on a lawyer to have communications with a party represented by counsel. In this case, it is ar-
guable that the party was in fact represented by counsel, which leads to some protracted factual analysis of that issue. Since in ethics you want to err on the 
side of caution, it was best to conclude that counsel did represent the party and that it was inappropriate for the attorney to communicate with him. A related 
issue that stems from the attorney’s actions of communicating with a represented party is the attorney’s duty of fairness to third parties since this action will 
have a negative effect on opposing counsel. 

This essay also raises the interesting issue of what a lawyer’s duties are if opposing counsel accidentally sends confidential communications to the lawyer. 
Again, keeping and using the document is a clear ethical violation and it is best to clearly identify it as such in your conclusion. 

The last call of the question pertains to the potential admissibility of evidence when privileged attorney-client communications are accidentally disclosed to 
opposing counsel. Professional responsibility is the most frequently tested subject on the essay exam and is the most frequent subject of crossover questions. 
The evidence issues concern the attorney-client privilege rules and the related rule of the duty of confidentiality. The third call also specifically asks about the 
admissibility of evidence based on hearsay grounds. The hearsay exception of party admission is also a required part of the discussion, but it is not required to 
discuss other hearsay exceptions in order to pass this question. 

Note the areas highlighted in bold on the corresponding grid. The bold areas highlight the issues, analysis, and conclusions that are likely required to re-
ceive a passing score on this question. 
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Issue Rule Fact Application Conclusion 

Call #1 

Communications with 
Party Represented by 
Counsel 
 

L shall not communicate with parties L 
knows to be represented by another L 
unless L has the consent of the other L or is 
authorized by law or court order to do so. 

If the person represented by counsel is an 
organization, the organization’s counsel 
must grant permission before opposing 
counsel can communicate with  

1) One who supervises or consults with 
org’s  lawyers 

2) Persons with authority to obligate org 
3) Those whose conduct may be imputed 

to the organization 

Carl is a police captain for Dept.; and Patty is suing Dept. for gender discrimi-
nation. By interviewing Carl about potential gender discrimination and 
hostility by Chief, Ann has directly communicated with an employee of 
Dept., which she knows is represented by Bob in the pending gender dis-
crimination case, regarding the subject matter of the litigation. A captain of 
the police Dept. is likely in a position of authority, such that he may obli-
gate and bind the organization on this matter. Since Carl likely can repre-
sent the organization Ann may not have ex parte communication with him. 
As a captain, his conduct would likely be imputed to Dept., at the very least. 
Though Ann did interview Carl privately during nonwork hours at home, that 
does not make the interview permissible. Ann should not have interviewed 
Carl without getting the permission of Dept.’s counsel, Bob.  

Yes, ethical 
violation 
 

Duty of Fairness to 
Third Parties 
 

L has a duty of fairness to third parties, 
including opposing counsel and the court. 

[Note: This could have also been called 
duty of diligence, or duty of competence. 
The key to passing this issue is the analy-
sis.] 

As the client, Patty asked her attorney Ann to interview Carl. Carl has valua-
ble information relating to Chief’s gender bias and employment discrimina-
tion that would assist Patty in her lawsuit. However, Ann may not follow the 
directions of her client if doing so causes a violation of the ethical rules. 
While Ann has a duty to diligently and zealously represent Patty, she may 
not do so in violation of her duty of fairness that is owed to third parties, 
opposing counsel, and the court. Ann should have, at the least, advised Carl 
to seek counsel to represent his interest. 

Ethical viola-
tion 
 

Call #2 
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Issue Rule Fact Application Conclusion 

Duty of Fairness to 
Opposing Party 

L owes a duty of fairness to the opposing 
party and his counsel. 

L must promptly notify the sender of any 
materials inadvertently sent to lawyer  

Cal: L should refrain from examining the 
writing to the extent possible 

Bob’s paralegal accidentally mailed the memo Chief prepared in anticipa-
tion of litigation, which is attorney work-product, to opposing counsel Ann. 
In addition, the memo contained Chief’s negative views about women police 
officers, which is the subject of the pending lawsuit. Ann immediately real-
ized the memo had been sent to her inadvertently and was actually privi-
leged attorney work-product and contained confidential attorney commu-
nications. Not only did Ann recognize the confidential nature of the commu-
nications, but also, Bob promptly notified Ann and asked for the memo’s 
return. Ann should have promptly notified Bob of the mistake herself and 
stopped reading the document as soon as she realized it was privileged 
communications. An attorney may not ethically keep a document she 
knows was mistakenly sent. Ann knew this was a mistake and should have 
notified opposing counsel and returned the memo to Bob or the court.  

Ethical viola-
tion 
 

Duty to Diligently 
Represent Client 

L shall act with reasonable diligence and 
promptness in representing a client. 

[Note: This could have also been called duty to 
zealously represent a client, or duty of compe-
tence, or something similar. The key to passing 
this issue is the analysis.] 

While a lawyer has a duty to diligently and zealously represent her client, this 
duty is constrained since a lawyer may only do so within the confines of the 
ethical duties imposed on a lawyer. Even though the memo contained infor-
mation that was very helpful to Patty’s case, Ann may not violate any ethical 
rules to further her client’s interest. 

May not vio-
late ethical 
rules for client 

Call #3 

Attorney-client Privi-
lege: Waiver 
 

A client has a right not to disclose any con-
fidential communication between L and 
client relating to the professional relation-
ship. 

However, disclosure of confidential com-
munications to third persons will constitute 

The memo drafted by Chief and sent to his attorney Bob was created at 
Bob’s request to provide potential information to discredit the witness Carl 
at trial. As such, this memo was prepared in anticipation of litigation and is 
attorney work-product. Further, the information contained in the memo was 
intended to be a confidential communication between the client and his 
attorney and, as such, is privileged and not admissible as evidence. There 
was a disclosure to a third person when the memo was accidentally sent to 

Attorney-client 
privilege ap-
plies 

No Waiver 
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Issue Rule Fact Application Conclusion 

a waiver of the privilege. Ann by Bob’s paralegal. However, the disclosure to Ann was not done inten-
tionally and so there was no intentional waiver of the privilege. 

Hearsay 
 

Hearsay is an out-of-court statement of-
fered for the truth of the matter asserted 
and is inadmissible unless it is subject to an 
exception. 

The memo is an out-of-court statement since it is a document, and it is 
offered for its truth, which is that Chief and the police dept. he runs dis-
criminates against female police officers. 

Hearsay 

Party Admission 
 

A party admission is any statement made 
by a party and may be offered against him. 
The statement need not be against declar-
ant’s interest. 

[Note: There are a variety of potential 
hearsay exceptions in addition to party 
admission that could have been properly 
addressed. Both state-released passing 
student answers briefly addressed several.] 

The Chief would be the highest ranking authority at the police dept. and as 
such any statement he made would be vicarious admission of the police 
department. Therefore, Chief’s statement would be admissible against 
police dept. as the admission of a party opponent, except it is protected by 
the attorney-client privilege. 

Party admis-
sion 

Declaration Against 
Interest  

A declaration against interest is admissible 
if, at the time it was made, it was against the 
declarant’s financial or penal interest. How-
ever, the declarant must be unavailable. 

While the statements made by Chief in the memo are certainly against his, or 
at least the police dept.’s, financial interest since he displayed in the memo 
the very discriminatory practices of which the department is being accused, 
Chief seems to be available to testify, so this hearsay exception will not ap-
ply. 

Not applicable 

State of Mind A statement that is being admitted not to 
prove the truth of the matter asserted, but 
to prove the declarant’s state of mind are 
exempted from hearsay. 

Ann will argue that the statement in the memo is not being offered for its 
truth that there are negative things about female police officers. Rather, the 
evidence would prove the Chief’s state of mind regarding his thoughts about 
female police officers. 

Hearsay excep-
tion may apply 
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Professional Responsibility Question 6 
February 2001, Question 5 

Jones & Smith is a law firm concentrating on plaintiffs’ personal injury litigation. The firm has decided to take several steps to increase its business volume.  
First, the firm plans to run television advertisements stating that the firm offers to handle cases for discount contingency fees. The advertisements will 

state that, while most firms normally charge a 33% contingency fee for handling a personal injury case, Jones & Smith will undertake representation for a fee of 
25%. In addition, the advertisements will state that the firm offers interest-free advances against prospective judgments in cases of clear liability of up to 50% 
of the firm’s estimated value of the case. 

Second, the firm plans to acquire from the police department lists of individuals who have been involved in automobile accidents, and to mail letters to 
those persons informing them that the firm is available for consultation about their legal rights arising out of the accident. Individuals who have been hospital-
ized as a result of an accident will receive a flower arrangement, delivered “compliments of Jones & Smith, Attorneys at Law.” 

Finally, the firm plans to make use of non-lawyers in order to reduce costs. The firm will employ several paralegals and investigators who will be responsi-
ble for working up personal injury cases. Their activities will include fact investigation, witness interviews, negotiation with insurance adjusters, meetings with 
clients to discuss proposed settlements, and settlement conferences with clients to explain releases and to execute other documents necessary to conclude a 
case. 

Do the proposed actions violate any rules of professional conduct? Discuss. 
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Professional Responsibility Question 6 Assessment 
February 2001, Question 5 

This question focuses in detail on an attorney’s ability to ethically solicit clients and advertise to increase client volume. It requires you to know the various 
rules in relation to advancing costs for clients and the use of non-lawyers to assist in cases. Thus, although the question focuses on soliciting and advertising, 
you need to see what additional possible ethical violations the facts raise in relation to those issues. For that reason, it is crucial to write out your entire issues 
checklist to avoid missing issues, despite seeing that the entire question focuses on solicitation and advertising to increase the firm’s business volume. 

It is also important to organize the issues around the facts that give rise to each issue. For example, the issue of solicitation arises under multiple facts. 
Therefore, it is best to address this issue using headings for the facts to distinguish the two separate IRACs, despite the different facts raising the same issue. 
This is because although the issue and rule are the same, the analysis will be different because it involves analyzing different facts with the same rule. Thus, 
you need to analyze the facts involving the mailings in regard to solicitation separately from the flowers in regard to solicitation. This type of factual distinction 
often arises in professional responsibility questions, requiring you to use issue headings as well as factual headings to properly identify the issues.  

Although this question does not specify the source of law the examiners want you to analyze, the grid analyzes both the ABA and the California rules since 
most current questions require you to analyze both; both state-released answers did analyze both since the call was not specific. Where the rule is specific to 
the ABA it will begin with “ABA”; where the rule is specific to California, it will begin with “Cal.” Where the rules are same for both, there will be no distinction. 

Finally, make note of the areas highlighted in bold on the corresponding grid. The bold areas highlight the issues, analysis, and conclusions that are likely 
required to receive a passing score on this question. 
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Issue Rule Fact Application Conclusion 

Television Ads 
 

L shall not make false or misleading communications about 
L or the L’s services. 

L may advertise services through written, recorded, or elec-
tronic communication unless the prospective client made 
known to L their desire to not be solicited. 
All advertisements must 

• Contain the name the office address of at least one law-
yer 

• Be labeled as advertising material 
• ABA: envelope needs to state “Advertising Material”  
• Cal.: need to label as communication or solicitation as 

advertisement. 

 

Here, Jones & Smith is allowed to advertise their rates of 25% 
fees for contingency cases so long as that rate is truthful and 
not misleading. However, it will need to be verified that other 
firms do normally charge a fee of 33%. If they do not, then the 
advertisement is misleading. 

The television advertisements will also need to contain the 
name and office address of one lawyer in order to be ethical, as 
well as be labeled as an advertisement.  

 

It is possible that the 
ad could be mislead-
ing and in violation of 
advertisement re-
quirements 

Fees 
 

Contingency fee agreements must 

• Be in writing 
• ABA: signed by the client 
• Cal.: signed by both the lawyer and client 
• State the method by which the fee is to be determined, 

including percentages 
• State which expenses are to be deducted from recovery 

and whether this is to be done before or after the fee is 
calculated (Cal. looks at whether client will have to pay re-
lated matters not covered by agreement) 

• Cal.: fee must state the fee is negotiable. 

ABA: All fees must be reasonable. 
Cal.: All fees must not be illegal or unconscionable. 

Here, it is not clear what the terms of the actual agreements 
include as the ads do not depict that information, but this 
information would be necessary in all contingency agreements 
made.  

However, given that it is a contingency fee matter, the 25% fee 
is likely reasonable and not unconscionable if other firms charge 
33%. 

Fee likely fine if all 
requirements are 
met 

Fee likely fine if all 
requirements are 
met 
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Issue Rule Fact Application Conclusion 

Proprietary 
Interest 
 

L shall not acquire a proprietary interest in the cause of ac-
tion or subject matter of litigation unless it is to acquire a lien 
to secure L’s fees or to contract with a client for a reasonable 
contingency fee in a civil case. 

Here, the cases will be based on personal injury contingency 
cases, which are exceptions to the “no proprietary interest” 
rule, so long as all contingency fee agreement requirements are 
met. 

No violation 

Advances 
 

ABA: L shall not provide financial assistance to client in 
connection with litigation except for contingency cases and 
indigent clients, in which the lawyer can advance court 
costs and litigation expenses. 

Cal.: L may lend money to the client after employment if 
the client promises in writing to repay the loan. 

Cal.: Presumes any express guarantees or warranties to be a 
violation of the rules. 

Here, under the ABA, the lawyer cannot advance costs up to 
50% of the case value as these costs may not be exclusively for 
court costs and litigation expenses. Under Cal., the lawyer 
would need a signed promise to repay by the client and can 
only lend money after employment, but here they are promis-
ing it to future clients.  

Further, by indicating they would offer interest-free advances 
in cases of “clear liability” indicates that the firm may be guar-
anteeing a case will win or some warranty thereof or predic-
tion, which is presumed a violation in Cal. 

Offer for interest-free 
advances violates 
rules 

Solicitation: 
Mailings 

See above (television ads) The envelope would need to be labeled as advertising. In par-
ticular, the words “Advertising Material” are required on the 
outside of the envelope under the ABA and similar words in 12-
point type in Cal. 

So long as they obtained the accident list lawfully, which is 
likely public records, then they could send out mail to individ-
uals if properly labeled. 

Mailings likely not in 
violation 

Solicitation: 
Flowers 
 

L may not conduct in-person or live telephone or real-time 
electronic contact. 

Cal. presumes the following communications to be in viola-
tion of the rules: 

Here, the flowers would be a direct, in-person contact that 
would not be permissible. 

Further, the flowers would be presumed in violation of the rules 
in Cal. because they are being sent to hospitalized patients and 
patients that as a result of their accident are likely to be physi-

Flowers in violation 
of the rules 
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Issue Rule Fact Application Conclusion 

• Transmissions at the scene of an accident or en route to or 
at a care facility 

• Delivery to a potential client that the lawyer knows or 
should reasonably know is in such a fragile physical, emo-
tional, or mental state that he could not exercise reasona-
ble judgment 

cally and emotionally fragile, making them less likely to exercise 
reasonable judgment. 

Unauthorized 
Practice of Law 

L shall not practice with or form a partnership or associa-
tion authorized to practice law with a non-L. 

Here, paralegals and investigators are allowed to gather facts, 
as investigators often do, and paralegals help to type up such 
reports. 

The witness interviews may be appropriate if the lawyer has 
provided the investigators and paralegals with information 
they want addressed and specific reports are made or they are 
just doing fact gathering. 

The negotiations and meetings to discuss settlements should 
be performed only by the lawyers since they best understand 
what is in their client’s interest, and these types of tasks re-
quire specific legal knowledge and judgments that should be 
made by lawyers; lawyers have a duty to communicate with 
their clients. 

Non-lawyers should only execute documents that the lawyer 
instructs them to prepare, and the lawyer should review them 
prior to concluding any case. 

Some tasks violate 
the rules 

Some tasks  
violate the rules 
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